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Focus of paper on …

• Divorce Jurisdiction Regime in Ireland and UK after end of transition 
period (from 2021)
• Divorce Recognition as between Ireland and UK (from 2021)
• Marriage/Partnership Recognition as between Ireland and UK (from 

2021)



Divorce Jurisdiction in UK post 2021 …. 

• Jurisdiction grounds laid down in A 3 B2B (currently Regulation 
2201/2003) may remain applicable in UK
• as a result of bilateral agreement/bespoke convention between UK and EU
• as a result of UK choice to retain these same grounds of jurisdiction as a 

matter of domestic law
• Old jurisdiction grounds laid down in Domicile and Matrimonial 

Proceedings Act 1973 may be revived
• divorce jurisdiction based on domicile, or habitual residence for one year, of 

either spouse 
• A 3 B2B may be retained in modified form (eliminating elements 

which have been widely criticised)



Likelihood of bilateral agreement between EU 
and UK allowing for continuation of B2B? 
• During the May Government there was strong support for this
• The Johnson Government has recently issued a statement indicating 

intention to accede to Lugano Convention on Jurisdiction and 
Recognition and Enforcement of Judgments in Civil and Commercial 
Matters
• But will cross-border family justice be a priority to the same extent? 

(Carruthers/Crawford)
• Lugano Convention is already in force between EU and non-MSs 

• creating a brand-new instrument may be more challenging.



Irish Perspective on UK approach to divorce 
jurisdiction
• Bilateral agreement between EU and UK incorporating B2B would allow A 3 

jurisdiction grounds and lis pendens doctrine to remain applicable in both UK and 
Ireland
• In the absence of EU/UK Agreement, Ireland might seek Commission permission 

to conclude its own bilateral agreement with UK (pursuant to EU Regulation 
664/2009)
• All other options entail 

• abandonment of lis pendens doctrine by UK law and 
• return of forum non conveniens

• ie UK courts may decline jurisdiction in favour of Irish courts in event of parallel proceedings – or in any 
other case – but may also refuse to grant stay even in event of prior parallel action in Ireland

• May affect incidence of forum shopping?
• Different conception of ‘habitual residence’ in UK?  



Divorce Jurisdiction in Ireland – UK as Third 
Country
• Irish courts will (of course) continue to apply A 3 B2B (and A 7) to determine 

jurisdiction
• or equivalent provisions of EU Regulation 2019/1111 from August 2022

• In absence of bilateral agreement allowing for continued operation of B2B as 
between UK and EU/Ireland, 
• Irish courts will no longer apply lis pendens doctrine in event of prior UK petition

• But can the Irish court apply forum non conveniens doctrine and decline 
jurisdiction where UK court first seised (or obviously more appropriate)?
• Is v unclear: see O’K v A [2008] IEHC 243; Mittal v Mittal [2013] EWCA Civ 1255; EU 

Commission Impact Assessment on B2R Recast Proposal SWD (2016) 207 final
• Also spouses domiciled within UK lose the A 6 B2B shield against residual 

jurisdiction in Ireland under A 7 B2B
• so long-arm jurisdiction – based on the Irish domicile of Irish petitioner – will be more readily 

available against UK-domiciled spouses 



Divorce-Recognition in UK post 2021…

• In absence of bilateral agreement allowing for continued operation of B2R, 
UK Family Law Act 1986 will apply to divorces granted in Ireland
• this is the recognition framework which the UK currently uses for all divorces 

obtained outside of the EU
• UK 1986 Act allows for recognition of judicial (‘proceedings’) divorce based 

on habitual residence, domicile or nationality of either spouse
• So UK recognition of Irish divorces should remain the norm into the future 

– but contingent on proof of connection (jurisdiction can be re-examined) 
and subject to potentially wider defences
• UK 1986 Act may pose difficulty for divorces obtained in Member States 

which have moved towards a private/non-judicial system of divorce (eg
France) 



Recognition of UK divorces in Ireland post-
2021
• Family Law Act 2019, Pt III (not yet in force)
• S 6 allows for continued recognition of UK divorces which were 

entitled to recognition under B2B
• S 7 allows for recognition of UK divorces using recognition criteria 

which (broadly) mirror A 3 B2B
• Means that recognition of UK divorces should remain the norm into 

the future but
• preferential treatment of certain (UK) third-country divorces could be open to 

challenge (discrimination on grounds of nationality contrary to A 14+8 ECHR?)
• use of jurisdictional criteria as recognition criteria not necessarily desirable  



Marriage/Partnership Recognition as between 
Ireland and UK 
• No EU legislation harmonising cross-border recognition of 

marriage/registered partnership
• But emerging EU obligation of cross-border recognition based on free 

movement doctrine
• in Case C-673/16, Coman v. Inspectoratul General pentru Imigrǎri, 

ECLI:EU:C:2018:385 the CJEU makes repeated references to case-law (Garcia Avello, 
Grunkin) which established an autonomous obligation of cross-border surname 
recognition to avoid impediments to free movement – suggesting this doctrine may 
be extended into sphere of marriage/registered partnership recognition 

• ECtHR also developing obligation to secure cross-border continuity of 
personal status under A 8 ECHR - Orlandi v. Italy, Application nos. 
26431/12, 26742/12, 44057/12 and 60088/12, 14 December 2017, [2017] 
ECHR 1153



Significance of Coman, Orlandi etc in context 
of Brexit
• Coman doctrine (based on Garcia Avello, Grunkin) requires 

elimination of barriers to free movement – suggests need to 
recognise overseas registered partnerships as registered partnerships
• Orlandi tolerates recharacterisation of overseas marriage as 

registered partnership
• Complex web of interconnected obligations 
• only ECHR doctrine will apply as between UK and Ireland post-2021
• status of UK registered partnerships in Ireland?
• status of Irish same-sex marriages in UK and UK same-sex marriages in 

Ireland? 
• ambiguity of s 10(1) Marriage (Same Sex Couples) Act 2013 and s 12(1) Marriage Act 

2015 where there is an impediment under a spouse’s domiciliary law 
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