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A. Introduction: The impact of the Covid-19 Pandemic on the Children of Ireland  
 
1. At the time of writing, it is almost a year to the day that the Government announced the 

introduction of the first round of its most restrictive emergency measures to respond to 
the coronavirus.1 Many of those restrictions have had a statutory underpinning,2 while 
a large number of measures have been presented as being legal requirements when in 
fact they amount to no more than advice.3  
 

2. In providing a child law update, it is necessary to acknowledge that whether they have 
occurred on foot of a legal requirement or advice, the ramifications of the Covid-19 
Pandemic for children have been and are going to continue to be significant.  
 

3. The Covid-19 Pandemic has resulted in mass school closures, including additional 
needs schools. The Children’s Rights Alliance has questioned the legality of this 
approach,4 and those closures have resulted in judicial review actions having been 
instituted but not adjudicated upon.5 School closures will undoubtedly have severe and 
long-term negative impacts on learning outcomes for children.6 Darmody and her co-
authors have observed: 
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1 MerrionStreet.ie, Speech of Taoiseach Leo Varadkar, 27 March 2020, available at: 
https://tinyurl.com/tyaekzy8 [accessed: 21 March 2021]; earlier restrictions, including the closure of schools and 
childcare facilities were announced on 20 March 2020, which were originally due to last until 29 March 2020.  
2 The Health (Preservation and Protection and Other Emergency Measures in the Public Interest) Act 2020 was 
commenced on 20 March 2020, and the first set of Regulations introduced on foot of that legislation - Statutory 
Instrument 121 of 2020, came into operation on 8 April 2020. Several sets of regulations that have been 
subsequently applied, have altered or added to the restrictions that are in placed in the State.   
3 For a detailed discussion of this issue, see for example: C Casey, O Doyle, D Kenny and D Lyons, Ireland’s 
Emergency Powers During the Covid-19 Pandemic, Irish Human Rights and Equality Commission, available at: 
https://tinyurl.com/dtcrz3np [accessed: 21 March 2021]; Houses of the Oireachtas, Special Committee on Covid-
19 response debate – Wednesday 9 September 2020, available at: https://tinyurl.com/jvkck4nw [accessed: 21 
March 2021]; D Kenny, Advice vs Law: Here’s how gardaí are permitted to enforce the new Level 3 
restrictions, Journal.ie, 7 October 2020, available at: https://tinyurl.com/3ueu6354 [accessed: 21 March 2021].  
4 Children’s Rights Alliance, Legal Opinion, Covid-19 Third-Wave School Closures – Human Rights Issues, 
Legal Opinion provided by Alan DP Brady BL and James Rooney BL on 25 January 2021, 25 January 2021, 
available at: https://tinyurl.com/mwxyhtnp [accessed: 21 March 2021]; C O’Brien, ‘Unconstituional’ school 
closures violate children’s rights, say campaigners, 17 February 2021, available at: https://tinyurl.com/nzje4uj6 
[accessed: 21 March 2021].  
5 M Carolan, Legal action over special schools adjourned due to planned reopening, Irish Times, 4 February 
2021, available at: https://tinyurl.com/sathn7tf [accessed: 21 March 2021].  
6 J Banks, A Bray, A Devitt, C Ross, Parents Perspectives on Teaching and Learning During Covid-19 School 
Closures: Lessons Learned from Irish Primary Schools, July 2020, available at: https://tinyurl.com/jmhb8rtw 
[accessed: 21 March 2021]. 



“While the current situation is likely to have long-term consequences for all learners 
and their families, it will have a particularly detrimental impact on disadvantaged 
children (Burgess and Sievertsen, 2020), children in alternative care arrangements, 
care-leavers, children considered at risk due to their family situation, children 
experiencing poverty, children with disabilities, and migrant, asylum-seeking and 
refugee children (Larkins et al., 2020), who may find the alternative arrangements 
put in place by schools more challenging due to limited resources and lack of 
support…The current situation in its unprecedented scale is likely to exacerbate 
existing educational inequalities in society. In addition to the challenges associated 
with teaching and learning, education in the home is affected by other factors, 
including having a safe home environment, sensitive or responsive parenting 
(understood as family interactions in which parents are aware of their children’s 
emotional and physical needs and respond appropriately and consistently) and food 
security (Conti, 2020). 
 
School closures are also likely to affect the health and wellbeing of young children 
as they provide a place not only for learning but also food security. School lunches 
are associated with improvements in academic performance, while food insecurity 
(including irregular or unhealthy diets) is associated with low educational 
attainment and a negative impact on the physical health and mental wellbeing of 
children (Lancker, 2020).”7 

 
4. Some of the problems that have arisen are illustrated by surveys carried out by 

researchers at Trinity College Dublin who have found, for example, that students in 
schools with disadvantaged status are up to three times less likely to engage with formal 
education, particularly in an online setting.8 
 

5. As highlighted above, school closures will not only have ramifications in respect of 
children’s engagement with education, in the formal sense. The consequences of the 
pandemic and a lack of access to schools has resulted in, and it is predicted will continue 
to result in, an increase in food poverty amongst children.9 Karen Kiernan of One 
Family is reported to have said at a conference, Tackling Child Poverty Before and 
After Covid-19, that: 

 
“Everywhere people with children were talking about families being hungry. They 
have had bigger food bills because the children were at home. 
 
Before Covid everything had been masked by schools – breakfast clubs, school 
meals. It was incredible. We have never, as a small organisation, dealt with the 

 
7 M Darmody, H Russell, and E Smyth, The Implications of the Covid-19 Pandemic for Policy in Relation to 
Children and Young People, Economic and Social Research Institute, July 2020, pp. 27-28, available at: 
https://tinyurl.com/e3r7tepm [accessed: 21 March 2021].  
8 J Banks, A Bray, A Devitt, and E Ní Chorcora, Teaching and Learning During School Closures: Lessons 
Learned, Irish Second-Level Teacher Perspectives, 8 July 2020, available at: https://tinyurl.com/3zdw6suu 
[accessed: 21 March 2021].   
9 B. Maître and M Regan, Child Poverty in Ireland and the Pandemic Recession, July 2020, available at: 
https://tinyurl.com/7z4ust82 [accessed: 21 March 2021]; K Holland, Thousands at risk of ‘holiday hunger’ if 
school meals dropped, Irish Times, 11 June 2020, available at: https://tinyurl.com/34p7ccsz [accessed: 21 
March 2021].  



amount of food and hunger issues as we have. There has been really, really tragic 
stuff.”10 
 

6. Consequences have been and will continue to be felt in other spheres as well, in April 
2020, the Child and Family Agency reported that the number of referrals it had received 
had dropped by at least a third since the start of the Covid-19 pandemic,11 while in the 
second week of January 2021, referrals had dropped to 990 from a normal average of 
1,550 per week.12 In June 2020, the Policing Authority highlighted a significant 
increase in the levels of domestic abuse reported by support organisations and An Garda 
Síochána.13 Children’s rights groups worry that these situations have had extremely 
negative impacts on children,14 Childline (a service provided by ISPCC) reported an 
increase of 25 per cent in its online contacts following school closures in March 2020,15 
and the Child Care Law Reporting Project has highlighted a number of cases which 
appear to have been impacted by the Covid-19 pandemic.16 

 
7. As highlighted below, the fallout has also been felt by those children who are in the 

care of the Child and Family Agency (“the CFA”), for example, the Irish Human 
Rights and Equality Commission has noted a concern that family access has been 
inhibited by the Covid-19 pandemic.17 One social worker employed by the CFA 
reported to the Irish Times: 
 

“There’s very little face-to-face contact between birth parents and kids…We’re 
doing as much as we can with video calls.”18 
 

8. This observation appears to be supported by reports published by the Child Care Law 
Reporting Project.19 Professionals engaged with these children and legal practitioners 
working in this area will know that such consequences may have major ramifications 
on such cases, for example, in respect of the possibility of family reunification. In 

 
10 K Holland, Levels of food poverty since pandemic ‘tragic’, single parent body says, 29 September 2020, 
available at: https://tinyurl.com/ed349vsv [accessed: 21 March 2021].  
11 N Baker, Fears for vulnerable children as Tusla referrals drop by third, Irish Examiner, 27 April 2020, 
available at: https://tinyurl.com/2tn9vjck [accessed: 21 March 2021].  
12 S Wayman, Locked down and vulnerable: ‘It’s the kids we don’t know about. That is the worry.’, Irish Times, 
3 February 2021, available at: https://tinyurl.com/ysx6m5w4 [accessed: 21 March 2021].  
13 Policing Authority, Policing Performance by the Garda Síochána in relation to Covid-19 Regulations, 4 June 
2020, p. 12, available at: https://tinyurl.com/22nbxhrb [accessed: 21 March 2021].  
14 A Molloy, Dark side of lockdown: Children who are suffering due to parents’ drinking, Independent.ie, 19 
January 2021, available at: https://tinyurl.com/nn8yefxt [accessed: 21 March 2021].  
15 ISPCC, Childline here for every child and young person, 4 May 2020, available at: 
https://tinyurl.com/42s68rwa [accessed: 21 March 2021].  
16 Child Care Law Reporting Project, Case Reports 2020 Volume 2, available at: https://tinyurl.com/59exttey 
[accessed: 22 March 2021].  
17 Irish Human Rights and Equality Commission, Submission to the UN Committee on the Rights of the Child on 
the List of Issues Prior to Reporting for the fourth periodic examination of Ireland, July 2020, p. 24, available 
at: https://tinyurl.com/58mwxyuc [accessed: 21 March 2021]. 
18 S Wayman, Locked down and vulnerable: ‘It’s the kids we don’t know about. That is the worry.’, Irish Times, 
3 February 2021, available at: https://tinyurl.com/ysx6m5w4 [accessed: 21 March 2021].  
19 Child Care Law Reporting Project, District Court refuses to order face-to-face access following its suspension 
during Level 4 Covid restrictions, available at: https://tinyurl.com/3wnymtza [accessed: 22 March 2021]; see 
also: Child Care Law Reporting Project, Court heard of foster carer’s fears of Covid arising from access, 
available at: https://tinyurl.com/2js58ajz [accessed: 22 March 2021]; Child Care Law Reporting Project, Parents 
concerned at reduction of access due to Covid-19, available at: https://tinyurl.com/rxwh4htk [accessed: 22 
March 2021].  



addition, the same social worker highlighted that supports such as occupational therapy, 
speech and language, and other direct therapeutic interventions, have stopped on a 
“face-to-face level.”20 Similarly, at the start of the pandemic in March 2020, there were 
5,083 overdue assessments of needs (in that they had not been carried out in the time 
periods set down by the Disability Act 2005).21 It is inevitable that even greater delays 
will be caused as a result of consequences flowing from the pandemic.  
 

9. Of course, the ramifications of the Covid-19 pandemic that are detailed above are not 
unique to Ireland, but we are likely to see the consequences that have been felt by 
children play out in the courtroom setting and have an even greater impact on the 
development of jurisprudence in this area as time goes on.  
 

10. As legal practitioners in this area, we are acutely aware of the changes to the courts 
system that have been ushered in as a result of the covid-19 pandemic, including the 
fact that, at various stages, different levels of the courts system have been closed almost 
entirely (except for urgent cases).  
 

11. However despite this situation, the District Court has continued to deal with child care 
matters (with some alterations to its practice in particular districts) and the courts at all 
levels have continued to adjudicate upon matters considered to be urgent, thus resulting 
in a number of judgments emanating from the Superior Courts in this area. Some of 
those judgments will have far-reaching consequences, and this paper will seek to 
address what this author views as some of the most significant decisions to have been 
made in recent times. 
 

B. Operation of Article 42A of the Constitution  
 

(i) Article 42A, Constitution of Ireland  
 

12. In 2012 the ‘Children’s Referendum’ and the subsequent commencement of the Thirty 
First Amendment of the Constitution (Children) Act 2012 (‘the 2012 Act’),22 resulted 
in Article 42A of the Constitution entering into force.   

 
(ii) In the Matter of JJ [2021] IESC 1  

 
13. Since the introduction of this relatively new constitutional provision, there has not been 

a large number of judgments dealing with the impact of Article 42A on the 
constitutional order and/or children’s rights in the State.23  
 

 
20 S Wayman, Locked down and vulnerable: ‘It’s the kids we don’t know about. That is the worry.’, Irish Times, 
3 February 2021, available at: https://tinyurl.com/ysx6m5w4 [accessed: 21 March 2021]. 
21 For an analysis of the statutory time limits for assessment provided for by s.9, Disability Act 2005, see the 
judgment of Faherty J, JF v Health Service Executive [2018] IEHC 294.   
22 Commencement of the Act was delayed until 28 April 2015 as a result of a challenge in the case, Jordan v 
Minister for Children and Youth Affairs [2015] 4 IR 232. 
23 For judgments which have addressed this question, see for example: In the Matter of The Adoption Act 2010, 
Section 49(2) and JB (A Minor) and KB (A Minor) [2019] 1 IR 270; CG v KQ [2019] IEHC 283; KRA and BMA 
v The Minister for Justice and Equality [2017] IECA 284; M and Ors v The Minister for Justice and Equality 
and Ors [2018] IESC 14; A Foster Mother v The Child and Family Agency [2018] IEHC 762; AMQ v KJ and 
Ors [2018] IECA 97.  



14. It is this author’s view that it is not an overstatement to say that the judgment of the 
Supreme Court in, In the Matter of JJ [2021] IESC 1 is perhaps one of the most 
significant decisions, in terms of its impact on children’s rights in the State, to have 
been delivered in recent times. The judgment will no doubt be very consequential in 
terms of the analysis of Article 42A that it offers, and it will have a major bearing on 
how Article 42A is interpreted in cases involving child welfare issues going forward.   
 

15. The factual circumstances underpinning the judgment are incredibly tragic.   
 

16.  In June 2020, the minor child at the centre of the proceedings had suffered catastrophic 
injuries on foot of an accident; this had led to him requiring treatment in hospital for 
the time that followed. The parents of the child had disagreed with the proposed 
approach of his medical team in respect of its treatment of the child’s dystonia should 
his condition worsen. Those providing his medical treatment viewed this as 
inevitable.24  
 

17. For the purpose of this paper, it is suffice to note that dystonia is a hyperkinetic 
movement disorder which can arise as a result of an acquired injury to the brain. It 
causes abnormal electrical signals to be sent to the muscles, which in turn trigger 
painful, prolonged involuntary contractions of the muscles.25 The form of dystonia 
which the child at the centre of this case is suffering from is particularly severe.  

 
18. The matter which fell to Irvine P in the High Court, and then subsequently the Supreme 

Court to determine, is what should occur when the child suffered a further dystonic 
episode or his condition worsened to the extent that he required invasive intensive care 
measures in order to save his life. The medical team proposed that he be treated with 
painkilling medication when such instances occurred, thus resulting in him not being 
able to cough or clear his respiratory tract which, if left untreated, could lead to his 
death.26 If this were to occur, the child’s parents maintained that he would have wished 
for his life to be prolonged for as long as is possible by whatever means necessary. 
While his medical team believed that introducing intensive or aggressive measures 
would merely prolong his life until he could not withstand a dystonic crisis and they 
therefore believed it would not be in his best interests to continue treatment in those 
circumstances.27 O’Donnell J summarised the position as follows: 

 
“[A]t the heart of this case is the concern of the medical team not to prolong John's 
pain and suffering, on the one hand, and the concern of his parents that he should 
be allowed the chance to recover to the fullest extent possible by whatever means 
are available, on the other hand. At the moment, these positions are in a precarious 
– if uneasy – balance. However, these positions may prove to be irreconcilable in 
the event that John suffers from any further serious dystonic episode or, indeed, any 
other serious infection. 
 
This is the dilemma at the heart of this very sad case.”28 

 
 

24 [2021] IESC 1, Judgment of O’Donnell J, paras. 2-4.  
25 [2021] IESC 1, Judgment of O’Donnell J, para. 5.  
26 [2021] IESC 1, Judgment of O’Donnell J, para. 6.  
27 [2021] IESC 1, Judgment of O’Donnell J, para 7.  
28 [2021] IESC 1, paras. 30-31.  



19. The principle findings of the President of the High Court in the judgment which was 
the subject of the appeal are summarised at paragraphs 36 to 53 of the Supreme Court 
judgment. For the purpose of this brief overview of recent developments, and because 
this author is conscious of the limited time that will be available to him to present this 
paper, it is not proposed that details of same will be provided here. Suffice it to note 
that Irvine P granted the orders sought, the practical effect of which, to use O’Donnell’s 
words were “[t]o permit the Hospital to move to palliative care should John’s 
respiratory functions fail on the application of painkilling medication in the event of a 
future dystonic crisis.”29 
 

20. Ultimately, the Supreme Court dismissed the appeal, and affirmed the decision of the 
High Court. However, the Court did vary the orders made by Irvine P, principally, it 
substituted one portion of the order to amend the “wide” terms provided within it,30 it 
refused to make any order in respect of a number of treatments which the High Court 
had ordered could be administered without the parents’ consent. The reason for making 
this alteration, the Supreme Court judgment said, was because the parents had not in 
fact refused to provide consent to those treatments as of yet.31 The declaration, which 
was probably of the greatest significance, stood – the Hospital would not be acting 
unlawfully if the clinical director considered it to be in the best interests of the child 
and if it considered it appropriate to withhold life-prolonging treatment and duly did 
so. In amending the Order of the High Court, O’Donnell J observed: 

 
“174. We consider that it is appropriate, however, to maintain the possibility and 
primacy of parental decision-making in this case, and accordingly, the consent given 
and declarations made above are subject to the proviso that they would only become 
effective if, in each instance, the prior consent of John’s parents had been sought 
and refused…  
 
175. It is important to make clear that the consent given and declarations made are 
limited in that no general order is made to permit the clinical director to carry out 
such medical and nursing ancillary treatment as he or she considers, in the exercise 
of their clinical judgement to be appropriate. As things stand, and given the 
contingent and anticipatory nature of the order sought, it is not, in our view, 
appropriate to make an order in general terms…” [emphasis added].  

 
21. While the aforementioned dicta of O’Donnell J does not have any significant impact in 

terms of making new law in relation to an interference with parental rights, it is 
nevertheless important to acknowledge that the Supreme Court reemphasised the 
crucial importance of ensuring a proportionate and arguably as limited as possible an 
interference with those rights where same is necessary.  
 

22. The analysis which the judgment provides in respect of the grounds which must exist 
for interference with parental rights to be legally permissible is of significance. While 
this author has sought to summarise the key findings below, it is important to highlight 
that there are many more conclusions reached in the judgment that are potentially of 
great consequence.   
 

 
29 [2021] IESC 1, para. 36.  
30 [2021] IESC 1, para. 171.  
31 [2021] IESC 1, para. 172.  



23. First, in terms of the “significant and high”32 threshold that must be met to warrant the 
Court intervening to override parental decision-making, the judgment sets out very 
clearly that while the benefits or burdens of a certain category of treatment may form 
part of the Court’s analysis, a judge should not be concerned with their own views 
(however strongly held) nor should they seek to make judgments as to the child’s 
quality of life. Rather, in order for the Court to intervene to override a contrary parental 
decision in relation to a child, it must: 

 
“[b]e satisfied by clear and convincing evidence that the decision of the parents is 
one which prejudicially affects the health and welfare of the child to such an extent 
that the decision of the parents can properly be described as a failure of parental 
duty to the child in question.”33 

 
24. In this regard, the Court highlights the distinction between what was previously 

included in Article 42.5 of the Constitution and the newly-introduced provision of 
Article 42A.2.1°. The reference to a failure for physical or moral reasons has been 
removed, and instead, Article 42A.2.1° provides that a failure of parental duty will be 
of such an extent that the safety or welfare of a child is likely to be prejudicially 
affected.34 Importantly, the Court provides a succinct and clear outline of how a failure 
in parental duty provided for in Article 42A.2.1° is to be understood. Put simply, it is 
not the cause of the failure of duty towards a child but rather the effect of that failure 
which the Court should be concerned with in carrying out its analysis. In other words, 
there need not be any malice, immoral or negative inclination on the part of a parent 
before a court may intervene; O’Donnell J said: 
 

“The removal of the reference to failure of ‘physical or moral reasons’, and the new 
requirement that such failure must be to such an extent as to prejudice the safety or 
welfare of the child, is a significant change of focus from the cause of parental failure 
to its effect. To that extent, we consider that the existing case law on parental failure 
decided by reference to Article 42.5 cannot be directly applied to the position under 
Article 42A… 
 
[t]his phrase is better understood as describing more clearly the type of failure 
which would always have triggered State involvement and to emphasise that the 
significance of any such failure is its impact upon the child, rather than the 
motivation or reasoning of the parents.”35 

 
25. In addition to the failure of parental duty, there must also be a prejudicial effect on the 

safety and welfare of an individual child. The Supreme Court left little doubt that the 
threshold to demonstrate that such an effect has occurred or will occur, is very high:  

 
“The Constitution requires, however, that a significant space be maintained between 
the views of families and particular parents and the point at which the State is 
obliged to intervene. If an official determination of the best interests of the child was 
to be the sole determinant, then the only decision which parents could, in truth, make 

 
32 [2021] IESC 1, para. 133.  
33 [2021] IESC 1, para. 176.  
34 [2021] IESC 1, para. 125.  
35 [2021] IESC 1, para. 134  



would be one which would receive the approval of the representatives of the State. 
That is not what the Constitution requires… 
 
There must be failure and, moreover, one which prejudicially affects safety or 
welfare. This requires something more than a determination that a child would be 
better off if a different decision were made…”36 

 
26. Second, the Court confirmed that under Article 42A, the child enjoys rights both as a 

member of a family and also as in their capacity as an individual separate from their 
family. Where those rights are in conflict, it may be permissible for the State to 
intervene: 

 
“It is also the case, however, that while the Constitution maintains a preference for 
parental views over those of third parties such as doctors and social workers, and 
for the family over the State, the fact is that the rights of the child are separate and 
individual and that the best interests of a child are capable of independent 
determination. At some point, therefore, the Constitution contemplates, and indeed 
requires, that the views of third parties be, in turn, preferred to parents.”37 

 
27. Third, in respect of the obligation to take account of the views of a child in John’s 

situation and the method by which to assess what is in a child best interests (once the 
Court has made a decision to intervene) O’Donnell J stated: 
 

“[W]hile any views a ward may have expressed and any consideration as to what a 
ward would decide may be relevant to the decision, we do not think that the decision 
is to be made by seeking to imagine what John in this case might want if capable of 
understanding his condition. Indeed, that exercise is, of necessity, somewhat 
artificial and unrealistic. In our view, the test is to consider what a loving and 
considerate parent would do once appraised of all the relevant information. Such a 
parent would take into account the views of the child, if expressed, and the character 
of the child, and would make a decision as to the best interests of the child in that 
context…”  

 
C. Voice of the Child  

 
(iii) Child Care Amendment Bill 2019  

 
28. Much has been written about hearing the voice of the child in care proceedings, 

particularly since the introduction of Article 42A into the Constitution and in more 
recent times, as the Child Care (Amendment)  Bill 2019 (“the 2019 Bill”) made its way 
through the legislative process in Dáil Éireann. 
 

29. The 2019 Bill sought to usher in major changes in respect of the way in which the voice 
of the child would be heard in care proceedings and, in particular, to the role of the 
guardian ad litem.38 In the opinion of this author, the 2019 Bill would have ushered in 

 
36 [2021] IESC 1, para. 143.  
37 [2021] IESC 1, para. 136.  
38 This writer has previously delivered a paper at a seminar organised by the Family Lawyers Association of 
Ireland, entitled “Article 42A and the Child Care (Amendment) Bill 2019: Are We Really Listening?, which 



a significant degradation of the status of the guardian ad litem and as a result would 
have had a negative impact on the rights of children across Ireland. 39 It would also have 
marked a fundamental divergence from the seminal judgment of Baker J in A O’D v 
O’Leary [2016] IEHC 555 in which she outlined the characteristics and/or functions of 
a guardian ad litem in care proceedings.  

 
30. The Bill passed through the Select Committee on Children and Youth Affairs (with 

amendments) but it was not enacted within the lifetime of the previous Government. 
Thus, an in-depth analysis of the 2019 Bill falls outside the confines of this Paper, but 
it is important to note that the Bill or a revised version may re-emerge as a legislative 
proposal at a later date.  

 
(iv) DH v CFA [2019] IEHC 459  

 
31. By now, the role of the guardian ad litem within the current regime has been crystalised 

by a number of judgments. As detailed above, Baker J provided a detailed analysis of 
the role of a guardian ad litem appointed pursuant to s.26, Child Care Act 1991 in 
District Court child care proceedings. So too has MacMenamin J provided a synopsis 
of the role of a guardian ad litem in High Court proceedings, for example, when a child 
is in special care, he said: 
 

“The function of the guardian should be twofold; firstly to place the views of the 
child before the court, and secondly to give the guardian’s views as to what is in the 
best interests of the child.”40 

 
32. MacMenamin J’s observations preceded the introduction of Article 42A into the 

Constitution. However, a more recent judgment of Ní Raifeartaigh J (which came after 
the introduction of the said constitutional provision) highlights the practical difficulties 
associated with hearing the voice of the child, particularly in judicial review 
proceedings in the High Court and she placed emphasis  on the role of the guardian ad 
litem in overcoming those challenges.  

 
33. The case concerned judicial review proceedings brought by the Father of the child to 

challenge a decision in respect of access made by a judge of the District Court. The 
Applicant Father had joined his child as a second applicant to the proceedings, and it 
was argued by both the Child and Family Agency and the Notice Party (who was the 

 
provided an analysis of the 2019 Bill. Access to same can be facilitated through the Family Lawyers Association 
of Ireland.  
39 For further analysis see, for example: Select Committee on Children and Youth Affairs, ‘Child Care 
(Amendment) Bill 2019: Committee Stage, 23 October 2019, available at: 
https://www.oireachtas.ie/en/debates/debate/select_committee_on_children_and_youth_affairs/2019-10-23/2/ 
[accessed: 12 November 2019]; C O’Mahony, Commentary on the Child Care (Amendment) Bill 2019 (Twitter, 
29 October 2019), available at: https://twitter.com/ConorUCCLaw/status/1189189035916292097 [accessed 11 
November 2019]; C Dignam, D Duggan, and N McDonnell, ‘Cherishing the Children?’ (2016) 21(1) The Bar 
Review, 21-24; G Noble, ‘Guardian Bill is diluting children’s rights – solicitor’ (26 August 2019), Law Society 
Gazette Ireland, available at: https://www.lawsociety.ie/gazette/top-stories/guardian-ad-litem-bill-is-diluting-
childrens-rights--solicitor2/; N Baker, ‘Bill “will sideline voice of the child”’ (24 September 2019), Irish 
Examiner, available at: https://www.pressreader.com/ireland/irish-examiner/20190924/281771335911502 
[accessed 17 November 2019]. 
40 HSE v DK [2007] IEHC 488, para. 59.  



Guardian ad litem in the District Court care proceedings), that this was neither legally 
permissible nor appropriate.  
 

34. In the course of her judgment Ní Raifeartaigh J held that the child should participate as 
a notice party represented through their guardian ad litem as opposed to being an 
applicant to the proceedings. A reason for adopting this procedure, she stipulated, was 
because of the clear conflict between the evidence presented by the Applicant Father, 
and that which had been presented by the Respondent, The Child and Family Agency. 
The learned Judge stated at paragraph 37 of her judgment: 

 
“37. It is correct to say that the reason I initially raised the issue of the child’s voice 
in the proceedings was by reason of the contents of the affidavits filed on behalf of 
the applicant father and the CFA respectively. It seemed to me, having read the 
affidavit, that there was a conflict of fact as between the CFA and the father on the 
issue of how the child had reacted to the father’s access with him, and that the 
determination of this factual issue might well in turn feed into a resolution of many, 
if not all, of the legal issues in the case… However, having raised the issue and heard 
submissions from the parties, it seems to me that the question of the appropriate role 
of the child in judicial review proceedings such as these is always one which needs 
to be carefully considered by the Court in any such case and perhaps not merely one 
where there is a conflict of fact. By judicial review proceedings “such as these”, I 
mean cases in which there is a dispute between a child’s parent and the Child and 
Family Agency… Not only may there be conflicts of fact in such cases in respect of 
which the child’s voice may be relevant, but the implications of any relief ultimately 
granted (albeit in respect of past factual events) may well impact upon ongoing or 
future arrangements in respect of the child’s care and the father’s access to him 
while in care.” 

 
35. Ní Raifeartaigh J went on to emphasise the importance of the Guardian’s independence, 

at paragraphs 41 and 42, she stated:  
 

‘[I] propose to join the child as a Notice Party and appoint the guardian ad litem 
who is already involved with the child in the District Court to represent the child in 
this judicial review. This GAL has appropriate training and background and is 
represented by a highly skilled and experienced legal team. This seems to me to be 
the best way of ensuring that there is an independent voice in court to convey the 
views of the child and articulate submissions on his behalf, from a party who has no 
interest of any sort in the outcome of proceedings… 
 
Further, the GAL would look at the case in its entirety and not merely act as a 
conduit for the child’s voice, although of course that is an essential part of the GAL’s 
role.’  
 

36. The reality of litigation is that parties to it, whether they be the Child and Family 
Agency or parents, may have motivations separate to or in addition to solely advancing 
the child’s best interests. Often they may be tasked with seeking certain relief from the 
Court or indeed defending an application brought by another party. However, in her 
judgment, Ní Raifeartaigh J recognises the unique function of the guardian ad litem 
who is not formally tasked with protecting the child’s welfare or indeed emotionally 
involved in the case in the way a parent might be. As the learned judge highlighted, a 



guardian ad litem should be concerned about nothing other than what is in the subject 
child’s best interests (and communicating the child’s views where possible), this allows 
them to act independently and provide an objective, global view of a situation.   

 
D. Investigations of allegations of child sexual abuse  

 
(i) CD v CFA [2020] IEHC 452  

 
37. The Applicant in this case had an allegation of child sexual abuse made against him to 

a GP, in July 2017.41 The CFA commenced an investigation of the allegations pursuant 
to s.3, Child Care Act 1991. In January 2018, the Social Work Team had met with the 
Applicant to put the allegations to him, which he denied.42 In May 2018, the CFA wrote 
to the Applicant setting out preliminary findings and asking for his comment on same.43 
Of pivotal importance is the fact that the Director of Public Prosecutions had directed 
that there be no prosecution on foot of the allegations.44 

 
38. In the circumstances, the Applicant had sought orders quashing the preliminary findings 

and restraining the CFA from carrying on the investigation. Principally, the Applicant 
argued that the CFA did not enjoy the power/jurisdiction to make such findings, and 
that such an exercise would breach his right to the presumption of innocence and/or a 
fair trial.   
 

39. While describing s.3, Child Care Act 1991 as providing a “[w]obbly basis” for the 
jurisdiction to carry out investigations into child sexual abuse, given that it is provides 
for no more than a broad duty to promote the welfare of children in need of protection,45 
Humphreys J  delivered an unequivocal finding that the wording was sufficient to 
provide for such a power: 

 
“[m]y conclusion… is that a finding of whether a complaint of child abuse or neglect 
is founded or unfounded is not ultra vires the Child and Family Agency and that  s. 
3 of the Child Care Act 1991 does provide a sufficient statutory basis for such 
findings. That is not to take away from either the need for safeguards, the extent of 
which may need to be explored further in future caselaw, or the desirability of the 
Oireachtas at least considering whether a more explicit statutory basis for that 
jurisdiction should be provided.”  

 
40. Of even greater significance was Humphreys J’s finding in respect of the relationship 

of an investigation pursuant to s.3 and a criminal investigation or trial process that may 
be running in parallel. The Judge’s finding will be of interest to practitioners, given that 
such scenarios often arise in child care proceedings, Humphreys J held that an ongoing 
criminal investigation or trial should not have an impact on the activities of the CFA in 
this area, he said: 

 
41 [2020] IEHC 452, para. 4.  
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“[w]rongful acts may have a multiplicity of consequences, whether civil, 
administrative or criminal. Merely because there is a criminal dimension does not 
mean that the civil or administrative process must run into the sand.”.46 

 
(ii) EO’C v CFA [2019] IEHC 843  

 
41. A teacher, the applicant in this case, had an allegation of child sexual abuse made 

against him by a female student. The teacher was said to have “[s]macked her on the 
bottom” and to have inappropriately whispered to her.47 
 

42. In Humphreys J’s judgment, referenced above, CD v CFA, he spoke of the need for 
safeguards (see paragraph 24 above). The judgment of Meenan J in this case further 
demonstrates the significant degree of precision which must characterise investigations 
carried out by the CFA. 

 
43. Meenan J found the investigation to have breached the teacher’s right to fair procedures 

for three key reasons. First, because he was furnished with a “[v]ersion of the 
complaint”, as opposed to the exact wording of the complaint itself. Second, the 
teacher’s account of what had occurred had not been put to the student responsible for 
making the complaint. Third, the CFA had taken into an account an earlier allegation 
made by another female student without attributing weight to the fact that no finding of 
sexual abuse had been made against the teacher but rather a finding of professional 
misconduct. Meenan J was satisfied that the teacher had not been provided with an 
adequate opportunity to comment upon same.   
 

44. For those reasons, he granted the relief sought by the applicant teacher.  
 

E. Costs in child care proceedings  
 

(i) CFA v OA [2015] 2 IR 71 
 

45. In recent months, the Superior Courts have delivered judgments from which significant 
consequences will flow in respect of applications for costs in proceedings involving 
issues of child care law, particularly in the High Court. Before embarking on any further 
analysis of recent developments, it is necessary to recall the principles established by 
the long-standing judgment of the Supreme Court in  CFA v OA [2015] 2 IR 718. It has 
had significant, perhaps (in some cases) unintended consequences in relation to legal 
costs. Legal practitioners in this area will be very familiar with the dicta of 
MacMenamin J in that case, however, it is worth briefly recounting the circumstances 
which characterised his judgment before moving on to highlight how it has been 
interpreted in later jurisprudence of the Superior Courts.  
 

46.  The question before the Supreme Court was whether a district judge had the power to 
award costs against the CFA in child care proceedings in the District Court and in the 
Circuit Court on appeal. If such jurisdiction existed, the Court was tasked with 
determining what factors ought to influence the court in the exercise of its discretion. 
MacMenamin J found that the starting point in District Court care proceedings should 
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be no order for costs in favour of respondent parents unless there are distinct features 
to the case which might include:  
 

i. a conclusion that the CFA had acted capriciously, arbitrarily or unreasonably in 
commencing or maintaining proceedings;  
 

ii. where the outcome of the case was particularly clear and compelling; 
 

iii. where a particular injustice would be visited on the parents, or another party, if 
they were left to bear the costs, having regard to the length and complexity of 
the proceedings; and  

 
iv. in any case in which a District Court seeks to depart from the general default 

position, and to award costs, it is necessary to give reasons, and those reasons 
must identify some clear feature of issue in the case which rendered the case, 
“truly exceptional”.48 

 
47. Crucially, MacMenamin J emphasised that this framework would not apply to 

applications for costs in High Court proceedings dealing with child care law issues, he 
said: 

 
“[D]ifferent considerations often apply in relation to child care proceedings in the 
High Court where the Court is exercising its inherent jurisdiction. Very frequently 
the cases in that category address situations where there is no direct precedent, 
where the same statutory considerations do not come into play; and where, 
frequently, the CFA acknowledges that due to the nature and complexity of the case 
it would be unduly burdensome for parents or other parties to bear their own 
costs.”49 

 
(ii) CFA v A [2020] IECA 52.   

  
48. Despite MacMenamin J’s unequivocal finding, the judgment has subsequently been 

relied upon to argue that no order for costs should be made in the confines of High 
Court proceedings, as illustrated by the judgment of the Court of Appeal in CFA v A 
[2020] IECA 52.  This judgment of Whelan J, which was delivered shortly before the 
onset of the covid-19 pandemic, will play a significant role in clarifying the application 
of the principles set down by MacMenamin J in CFA v OA [2015] 2 IR 718 and the 
parameters of that judgment. The judgment also makes important observations in 
relation to the irrelevance of a parent being in receipt of legal aid for the purpose of 
adjudicating upon an application for costs that may be instituted by them. 
 

49. The substantive judgment in the High Court outlines the factual circumstances which 
underpinned the case.50 The central issue was whether a doctor was entitled to disclose 
the HIV status of her patient without his consent and against his wishes, to a person 
with whom the doctor believed the patient was having unprotected sex. The 
aforementioned patient was the subject of the proceedings and a minor at the time of 
their institution. Throughout the course of the proceedings, the child’s mother had 
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supported her son in arguing that there was no basis to justify a breach of his right to 
privacy, a position which the High Court had endorsed.  
 

50. However, the learned trial judge made two key findings in refusing the Mother’s 
application for her costs as against the CFA. 
 

51. First, Twomey J considered the fact that the Mother was in receipt of legal aid to be a 
relevant factor and one which should result in the Court being inclined to refuse an 
order for costs in favour of a person in such a position, he said:  
 

“…when one is ultimately dealing with taxpayers’ money (whether the CFA or the 
Legal Aid Board foots the legal bill), this Court sees one particular advantage 
attaching to the default rule set down by MacMenamin J. whereby the Legal Aid 
Board ends up paying its own legal costs.”51 

 
52. Twomey J made this finding notwithstanding the existence of s.33(2), Civil Legal Aid 

Act 1995, which states: 
 

“33…(2) A court or tribunal shall make an order for costs in a matter in which any 
of the parties is in receipt of legal aid in like manner and to the like effect as the 
court or tribunal would otherwise make if no party was in receipt of legal aid and 
all parties had respectively obtained the services of a solicitor or barrister or both, 
as appropriate, at their own expense.”  

 
53. The learned Judge’s finding appears to have been in direct conflict with earlier 

judgments of O’Malley J in HSE v OA [2013] 3 IR 287 at paragraphs 41 and 69, and 
Faherty J in LG v CFA [2017] IEHC 633 at paragraph 52, both of whom had held that 
a party’s entitlement to legal aid was not a matter which a trial judge was entitled to 
take into account in adjudicating upon an application for costs.  
 

54. Second, in his judgment, Twomey J had held that it was proper to apply CFA v OA 
[2015] IR 718 to the application of costs which was before him, the learned trial judge 
held that he could:  

 
“…see no reason why the principles as set down by MacMenamin J. in that case 
would not be equally applicable to legal costs incurred in the High Court in a child 
welfare case, such as the present case. This is particularly so, since it is clear that 
MacMenamin J. intended these principles to be of a general application and not just 
applicable to the ‘costs event’ before him in that case, which was a part-award of 
costs on a withdrawn care order application in the District Court.”52 

 
55. On appeal, in relation to the first of Twomey J’s finding, Whelan J held his approach 

had amounted to a clear disregard of s.33(2) of the Civil Legal Aid Act 1995, as well 
as the constitutionally protected rights of the Child and his Mother. Whelan J went on 
to state that the effect of his finding was that it supplanted the statutory direction 
embodied in the provision in a manner “…which inappropriately enlarges the Court’s 
own constitutional role such as to amount to an error in principle.”53 
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56. In respect of the second of Twomey J’s holdings, in relation to the applicability of the 

principles outlined in CFA v OA [2015] IR 718, Whelan J could not have been clearer, 
she characterised that case as being:  
 

“[a] judgment in relation to the issue of costs and the principles and criteria 
applicable to determining costs applications in District Court child care 
proceedings…”54 [emphasis added].  
 

57. Whelan J also highlighted: 
 

“[t]here is no identifiable basis for applying any kind of ‘bright line’ rule to the 
approach as to costs in cases involving the CFA. Had it been the intention of the 
legislature that special criteria or factors ought to be taken into account in 
circumstances where costs are sought against the CFA, or in circumstances where 
there is a dispute between two State agencies regarding liability for costs, which 
would warrant a deviation from the normal principles and rules as to costs and the 
normal parameters governing the exercise of its discretion by the court, the same 
ought to have been addressed in the relevant statutory scheme…”55 

 
58. The ratio of Whelan J’s judgment is two-fold: 

 
i. First, if any doubt remained as to whether a party’s eligibility for legal aid (or 

the fact that they are actually in receipt of legal aid) was a factor that could be 
taken into account by a judge in adjudicating upon an application for costs in 
child care proceedings, or indeed in any other category of proceedings, Whelan 
J dispelled this. Whether an application for costs is made in the District Court 
or, as was the situation in this case, the High Court, a party’s eligibility for legal 
aid is clearly not something which can be lawfully considered.  
 

ii. Second, the judgment of MacMenamin J in CFA v OA is one which deals 
exclusively with the law in respect of costs in  child care proceedings in the 
District Court. It clearly flows from Whelan J’s judgment, that the principles 
which had been set down by MacMenamin J in that aforementioned case should 
not be applied when adjudicating upon applications for costs in the High Court.  

 
(iii) J v CFA [2020] IEHC 671  

 
59. It does not appear that the judgment of Simons J which dealt with the substantive issues 

arising in this case, J v CFA [2020] IEHC 464, will lead to any changes in the law in 
this area and therefore it is not dealt with in great detail in this paper.   
 

60. For the purpose of providing background, the facts are summarised as follows – the 
applicant was a person against whom an allegation of historical child sexual abuse had 
been made. The complaint related to events which were said to have occurred some 
fifty years earlier.56 
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61. The applicant (who the allegation of abuse had been made against) sought to challenge 
preliminary findings which had been made against him by the CFA. The CFA 
eventually conceded that the impugned decision was invalid and should be set aside by 
the Court but there was no agreement in respect of the grounds for setting it aside and/or 
what consequences flowed from it being set aside. The CFA argued that it should be 
entitled to continue its investigations, while the applicant had sought orders restraining 
it from doing so.57  

 
62. Following the conclusion of the substantive matter, it fell upon the trial Judge to 

adjudicate upon the Applicant’s application for costs, which he did in a judgment 
delivered on 21 December 2020, J v CFA [2020] IEHC 671.  
 

63. This is one of the few judgments where an application for costs has been dealt with in 
proceedings raising child protection issues since the commencement of the Legal 
Services Regulation Act 2015 (“LSRA 2015”). The proceedings had been instituted 
prior to but heard subsequent to the commencement of the LSRA 2015. However, the 
parties had reached agreement in respect of the application of the 2015 Act thus 
rendering it unnecessary for the Court to decide whether its provisions had retrospective 
effect .58 
 

64. The judgment provides an interesting indication of the bearing that legislation may have 
on such applications in the future.  Simons J outlined that in adjudicating upon the 
application for costs, three issues fell to be dealt with: 

 
i. whether either party can be said to have been entirely successful in the 

proceedings; 
 

ii. what weight, if any, should be attached to the various offers made by the CFA, 
prior to the full hearing, to consent to an order setting aside the impugned 
decision; 

 
iii. whether the litigation conduct of either party should be reflected in the costs 

order.59 
 

65. The judgment provides some guidance in respect of how s.169, LSRA 2015 should be 
interpreted and what factors might have a bearing on how it is applied. In the first 
judgment in this case, the Applicant had been successful in obtaining an order of 
certiorari to have the decision (communicated in a letter of 26 July 2018) quashed. 
However, he had failed to obtain an order directing the CFA to carry out a further 
investigation or in the alternative, permanently restraining the Agency from carrying 
out any further inquiry. Therefore, neither party could be said to have been entirely 
successful, meaning that the normal rule that costs follow the event could not be 
applied.60  
 

66. The Court observed that one of the matters which it should take account of, in line with 
s.169(1), LSRA 2015, was whether a party made an offer to settle the matter and the 
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terms of that offer if so made. In that regard, this case may have consequences that go 
beyond Simons J’s judgment in respect of how such matters are compromised going 
forward.  
 

67. The CFA had made an offer of settlement, and it had went on to argue that: 
 

“[t]here is a ‘significant public policy consideration’ in ensuring that a public body 
who concedes the substantive reliefs sought in judicial review proceedings, and 
subsequently successfully defends an  application for further reliefs in the 
proceedings, is not subject to a full costs order in favour of an applicant. Such a 
precedent would, it is said, encourage cases to be run to a full hearing even where 
the main issue in the case has been conceded.”61 [emphasis added].  

 
68. However, despite acknowledging that there was merit in that argument, Simons J found 

that of central importance was the fact that the CFA had continued to maintain that it 
had acted lawfully despite its willingness to concede that the impugned decision should 
be quashed.62 Instead, Simons J observed that the act of insisting that the actions taken 
by the Agency were lawful rendered the offers of settlement ineffective and meant that 
the Court could not exercise its jurisdiction to make an order of certiorari without 
hearing the case, in circumstances where the CFA did not accept it had acted ultra vires.  
 

69. Finally, the judgment is also of interest in respect of the timing of judicial review 
proceedings in this sphere. The CFA had argued that while an administrative appeal 
remained available to the Applicant, the proceedings were premature. Simons J 
acknowledged that there was precedent which on its face, may support that proposition.  
However, he dismissed this argument, not only on the basis that the CFA had conceded 
the point at an earlier stage, but also because it did not represent an adequate alternative 
remedy, “[b]ecause of the seriousness of the shortcomings in the initial decision-
making process.”63 The judgment therefore reemphasises that the nature of the 
alternative remedy available is of consequence in analysing the litigation conduct of the 
parties for the purpose of an application for costs.  
 

70. In the circumstances and notwithstanding that the Applicant had not been “entirely 
successful”, as understood within the confines of s.169(1), LSRA 2015, the Applicant 
was awarded his full costs as against the CFA.  

 
F. Special Care  

 
(i) Jurisdiction of the High Court to make a special care order  

 
71. Practitioners with experience in the special care list of the High Court, will be very 

familiar with the relevant provisions of the Child Care Act 1991.64 Briefly, special care 
is defined in s.23C of the 1991 Act, as follows: 

 
“…‘special care’ means the provision, to a child, of – 
(a) care which addresses –  
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(i) his or her behaviour and the risk of harm it poses to his or her life, health, safety, 
development or welfare, and  
(ii) his or her care requirements,  
and includes medical and psychiatric assessment, examination and treatment, and  
(b) educational supervision, 
in a special care unit in which the child is detained and requires for its provision a 
special care order or an interim special care order directing the Child and Family 
Agency to detain the child in a special care unit which the Child and Family Agency 
considers appropriate for the child, for the purpose of such provision and may, 
during the period for which the special care order or interim special care order has 
effect, include the release of the child from the special care unit…”  

 
72. The jurisdictions of the High Court to make an interim special care order, and a special 

care order, derive from ss.23L and 23H, Child Care Act 1991, respectively. Before 
making a special care order, s.23H stipulates that the High Court must be satisfied of 
the following summarised criteria: 

 
(i) the child has attained the age of 11 years;65 
(ii) the child’s behaviour is a “real and substantial risk” to themselves;66 
(iii) provision of care or the continuation of the child in the care of the CFA (other 

than special care) or treatment under the Mental Health Act 2001 would not 
adequately address the child’s behaviour;67 

(iv) the child requires special care to address their behaviour;68 
(v) a consultation under s.23F(3) has been carried out or where it has not been 

carried out, it is in the child’s best interests that it not be carried out;69 
(vi) a family welfare conference has been convened or where it has not been 

convened, it is in the child’s best interests that it has not been;70 
(vii) the child requires special care to protect their life, health, safety, development 

or welfare;71 
(viii) the making of a special care order is in the best interests of the child.72 

 
73. Given the gravity of the jurisdiction, it is perhaps unsurprising that a large number of 

judgments have addressed the area of special care in the past year or so. A number of 
the most prominent judgments are detailed below.   

 
(i) CFA v ML (Otherwise G) [2019] IECA 109  

 
74. In this judgment of the Court of Appeal, Whelan J adjudicated upon an appeal instituted 

by a minor who was the subject of a special care order. The child had been in the care 
of the CFA for several years, she had spent time detained in Oberstown having been 
convicted of assault and criminal damage. A special care order had been sought in 
circumstances where the child was said to be suicidal.  
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75. The judgment is one of significant length. However, in summary, it had been argued on 

behalf of the child that inter alia, (i) the High Court had erred in concluding that the 
threshold for special care had been met, (ii) that the High Court had failed to protect 
the child’s constitutional right to liberty as the special care order amounted to 
preventative detention and, (iii) that the child’s views had not attributed adequate 
weight. 
 

76. In order to address the first argument, Whelan J carried out a thorough review of the 
evidence which was before the High Court (all of which had been presented by way of 
affidavit evidence) and agreed with the finding which had been made in the High Court 
- that the special care order was in the child’s best interests, particularly because there 
was a severe risk of self-harm and suicide,73 and because therapeutic intervention may 
enable her to develop in order to live her life to the fullest extent possible.74 
 

77.  In respect of the second argument, Whelan J relied upon the fact that no expert 
evidence had been relied upon to contradict that evidence which had been placed before 
the Court by the CFA, which indicated that it was in the child’s best interests to be 
made the subject of a special care order.75 The judgment refers to Article 37 of the 
United Nations Convention on the Rights of the Child (“UNCRC”), as well as Article 
5 of the European Court of Human Rights, but Whelan J ultimately found that sufficient 
safeguards were in place to ensure that there was no breach of Article 5.76 Examples of 
the relevant safeguards outlined in the judgment included, the upper time limit for a 
special care order provided for in s.23H(2),77 and the requirement that there be periodic 
reviews pursuant to s.23I.78 In finding that there was no preventative detention, Whelan 
J relied upon the judgment of the Supreme Court in DPP v Daniels [2014] IESC 64 
which sets out that for a court to find that there is any element of preventative detention, 
“[i]t would be necessary to show that no court acting properly could have imposed the 
sentence.”  Whelan J was satisfied this threshold had not been met in this case.   
 

78. It is interesting to note that in this section of her judgment, Whelan J referred and 
appeared to take account of the relevant provisions of the UNCRC, despite it not having 
been incorporated into domestic law.79 
 

79. Whelan J also dismissed the final argument made by the applicant child, namely that 
adequate weight had not been attributed to her views. The child had been represented 
by junior and senior counsel and also by a solicitor. A guardian ad litem had also been 
appointed to her. The dicta of the Court of Appeal in respect of this particular issue is 
helpful in engaging with the issue of exactly how much credence could be given to a 
child’s views in such circumstances following the introduction of Article 42A, a 
relatively new constitutional provision.  
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80. Interestingly, the judgment appears to endorse a child of this age (17) being afforded 
representation: 
 

“G. was very ably represented by solicitor, junior counsel and senior counsel at the 
hearing of the appeal. That representation accords with the statutory regime to be 
found in ss. 25 and 26 of the Child Care Act as amended. It was clearly appropriate, 
having regard to the age, understanding and wishes of G. and the circumstances of 
this case.”80 [emphasis added].  

 
81. However, as has been made clear in many other cases, the child’s views were only to 

be taken into account and not determinative, with the best interests of the particular 
child being the overriding principle to guide the Court.81  

 
(ii) CK v CFA [2019] IEHC 635  

 
82. The second judgment to be examined in this section is one delivered MacGrath J - it is 

of significance for two reasons. First, because similarly to CFA ML (above) it addresses 
the threshold for special care (as provided for in the aforementioned statutory 
provisions), and second, because it engages with the question of the degree of deference 
which is to be afforded to the CFA’s Special Care Referral Committee (“the 
Committee”) which has the task of carrying out the exercise envisaged by s.23F of the 
1991 Act - determining whether an application for a special care order should be made.  
 

83. The Applicant in this judicial review was the child’s Mother, and she had sought to 
quash a decision made by the Committee refusing to place her son in special care. The  
child had been placed in the voluntary care of the CFA in 2013, when he was eleven 
years old. The CFA had sought to reunify him with his mother in 2017, but this attempt 
was unsuccessful and he was subsequently placed in special care in 2018, where he 
remained until 2019 when an application was made by the CFA to have him discharged. 
Thereafter, he was retained in the care of the CFA and became the subject of an interim 
care order pursuant to s.17, Child Care Act 1991.  
 

84. Despite being in the care of the CFA, after he was discharged from special care, he 
lived in a hostel for the homeless, where he became involved in drugs and alcohol and 
criminal activity including carrying out an assault and engaging in theft. There was also 
an additional concern that he may become involved in gangland crime. A referral was 
made to the Committee which decided that the  child’s behaviour did not reach the 
threshold for special care as required by s.23F(2) of the Child Care Act 1991, as there 
would be no therapeutic benefit in a readmission to special care, and the Child “needed 
consequences to his behaviour once all efforts were exhausted to engage him.”82 In 
other words, the Child’s actions would be more properly addressed through the criminal 
justice system.83  
 

85. The Judge observed that the wording provided for in s.23F and s.23H were not 
dissimilar and it was therefore of assistance to have regard to the factors a court was to 
take into account in determining whether a special care order should be made. In doing 
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so he made reference to the judgment of Whelan J in ML, which is referenced earlier in 
this paper:  
 

“It is clear from that decision that in the assessment of what constitutes a real and 
substantial risk to life, health, safety, development or welfare the assessment must 
take into account behaviour of the child which poses a risk to others. I see no reason 
why a similar meaning would not be afforded to the provisions of s.23F(2)(a), which 
enjoys similar wording to s.23H(2)(a); and no such difference was advanced or 
suggested at hearing.”84 

 
86. Finding that there was no evidence before the Committee to justify its decision, and 

that in fact the Committee had accepted that there had been a deterioration in the Child’s 
behaviour since his discharge from special care, MacGrath J found that the decision 
refusing to admit him was unreasonable and it was therefore quashed.  
 

87. In arriving at his decision, MacGrath J made a number of important observations in 
respect of the level of deference that should be afforded to the CFA in its decision-
making, particularly under this portion of the statutory regime. While the Judge 
acknowledged that the Court should afford a degree of deference to the CFA in carrying 
out its function under s.23H of the 1991 Act, and the exclusive right it had to determine 
whether an application for a special care order should be made, he emphasised that it, 
“[m]ust act lawfully in the assessment and application of the criteria…”85  
 

88. Crucially, MacGrath J pointed to the importance of how the decision itself was 
formulated – he said that given the ramifications of such decisions they must be 
sufficiently detailed and that, where they were not, the Court could not surmise as to 
what other factors the Committee might have taken into account:  
 

“[I] accept that the decisions of the Committee should not be construed or 
interpreted as if though they are akin to formal court judgments or tribunal 
determinations, but they are, nevertheless, determinations which have consequences 
for the manner in which matters proceed thereafter, consequences in respect of the 
future care proposals for the child and potential consequences for his or her 
constitutional rights. 
 
77. There may have been information before the Committee of the absence of 
therapeutic benefit. This does not, however, seem to me to detract from the plain 
reading of the reason given for the decision that the Committee did not consider that 
the information provided sufficient evidence that N.K.’s behaviour meets the 
threshold for admission to special care under s.23F(2). While the court should afford 
great latitude in the reading and interpretation of the decision of the Committee and 
the reasons expressed for its decisions, in my view, the decisions admit of only one 
reasonable interpretation being that the Committee decided that the child was not a 
suitable candidate for a special care order because he did not fulfil the criteria 
specified in s. 23F(2)(a). That it may have intended something different is quite 
possible but for the court to imply into the decision of the Committee reasons which 
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are not only unexpressed, but contrary to, or inconsistent with, the clearly expressed 
reason for its decisions, would be speculative at best.”86 

 
(iii) AF (a minor) v CFA [2019] IEHC 435  

 
89. Cases referenced above demonstrate that a degree of deference must be afforded to the 

CFA in its analysis pursuant to s.23F(2), Child Care Act 1991, in respect of whether a 
child requires and/or would benefit from special care. However, once this analysis has 
been carried out and a formal determination has been made pursuant to s.23F(7), it is 
clear that s.23F(8) of the 1991 places a mandatory duty on the CFA to apply for special 
care order, it provides: 

 
“Where the Child and Family Agency determines that there is reasonable cause to 
believe that for the purposes of protecting the life, health, safety, development or 
welfare of the child, the child requires special care the Child and Family Agency 
shall apply to the High Court for a Special Care Order.” [emphasis added].  

 
90. The question which arose for consideration by O’Regan J in the above-entitled case 

was the period of time that is permissible between the making of such a determination 
and the application for a special care order being made.  
 

91. The Child was in the care of the CFA under an interim care order. The CFA had 
concluded that there was reasonable cause to believe that the Child’s behaviour met the 
threshold provided for in s.23F(2)(a) of the 1991 Act, but despite this, the Service 
Director of the Child and Family Agency had refused to make a formal determination 
pursuant to s.23F(7) as no placement was available for the Applicant Child.87  
 

92. In earlier judicial review proceedings, Faherty J had found that it was unlawful to refuse 
to make a formal declaration under that section,88 leading the Service Director to 
subsequently make a formal declaration.89 However, further delay ensued thereafter in 
that the CFA did not apply to the High Court under s.23F(8) for an order, again, because 
no placement was in fact available.90 
 

93. The significance of the case derives not only from the Court’s interpretation of the 
obligations placed on the CFA by s.23F(8) but also the rejection of the emphasis placed 
by the CFA on the lack of resources available to it. The CFA had argued that a 
“purposeful” interpretation of s.23F did not require that an application be made for a 
special care order until a placement was available to provide that child with the care 
they required.91  
 

94. The Judge described this interpretation as being an “absurdity”,92 and said that the 
provision “[r]equires some element of expedition in making the application to the High 
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Court” and said that the unavailability of a placement was not an adequate reason for 
not making the application.93 

 
(iv) CFA v MO’L [2019] IEHC 781  

 
95. The question which Faherty J was tasked with adjudicating upon in this case was 

whether the High Court enjoyed jurisdiction to carry out reviews of a child’s case after 
the special care order or interim special care order that had been made in respect of 
them had expired. If it did enjoy such a jurisdiction, the Court had to determine whether 
a guardian ad litem previously appointed to a child could be retained after the order(s) 
had expired.  
 

96. The CFA had relied upon the dicta of MacMenamin J in AM v Health Service Executive 
[2019] IESC 3, to argue that the role of the High Court should cease when the care 
order expired, except “[i]n the most exceptional circumstances.”94 Principally, the 
CFA highlighted what MacMenamin J had said in respect of the inherent jurisdiction 
of the High Court not being relied upon where there is a statutory framework in place.  
 

97. However, Faherty J relied upon another judgment of MacMenamin J’s in HSE v DK 
[2007] IEHC 488 to find that the High Court did retain the power to carry out reviews, 
“[p]articularly where the transition plans for a child are not finalised prior to the 
expiry of the special care order.”95 In the aforementioned judgment, HSE v DK, 
MacMenamin J had set out that where a child had been placed in a step-down facility, 
their case should be adjourned for review.96 While Faherty J recognised that 
MacMenamin J’s holding in HSE v DK had been made at a time when special care was 
governed by the inherent jurisdiction of the High Court, exclusively, she relied upon it 
as a precedent which demonstrated that such reviews are possible where exercising the 
Court’s inherent jurisdiction was necessary. 
 

98. Finally, in relation to the possible retention of a guardian ad litem, Faherty J referred to 
paragraph 59 of MacMenamin J’s judgment, where he had referenced the role of the 
guardian ad litem in appraising the Court of the child’s welfare once they had been 
discharged from special care and moved to an onward placement. Where the Court has 
the power to review, she said, “[i]t must follow that it has the power to retain the 
guardian ad litem to ensure that S’s welfare is protected during the transition to his 
step-down placement.”97 

 
G. Conclusion  

 
99. The sheer breadth of the judgments dealing with child protection and/or welfare issues 

that have emanated from the Superior Courts, even during the course of a pandemic 
which has resulted in court closures, demonstrates the ever evolving and highly 
specialised nature of child care law.  
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100. It is hoped by this author that the whistle-stop tour of recent caselaw which this 
paper has sought to provide is of some assistance to both seasoned practitioners and 
those who are entering into this interesting and rewarding area of law for the first time.   
 

 


