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I. INTRODUCTION  
 
In the course of delivering an address at the launch of a children’s fund established in his 
name, Nelson Mandela stated:  
 

‘There can be no keener revelation of a society’s soul than the way in which it treats its 
children’. 1 
 

Throughout its history, Ireland has witnessed many instances in which the rights of children 
have been severely violated and not adequately protected. Indeed, as long ago as 1993, in her 
role leading an investigation into the Kilkenny child abuse scandal, Catherine McGuinness SC 
(as she then was) said, in relation to the legal status of children within Bunreacht na hÉireann:  
 

‘We feel that the very high emphasis on the rights of the family in the Constitution may 
consciously or unconsciously be interpreted as giving a higher value to the rights of 
parents than to the rights of children. We believe that the Constitution should contain a 
specific and overt declaration of the rights of born children. We therefore recommend 
that consideration be given by the Government to the amendment of Articles 41 and 42 
of the Constitution so as to include a statement of the constitutional rights of children… 
we suggest that study might be made of international documents such as the United 
Nations  Convention on the Rights of the Child.’2 

 
This concern was later echoed by Nolan, who articulated the problem as being one rooted in 
social attitudes towards children, she outlined:  
 

‘The limited consideration of children (and of children as right-holders, specifically) in 
the 1937 Constitution is undoubtedly largely attributable to the contemporary societal 
perception of children as objects of parental rights and duties rather than autonomous 
right-holders.’3 
 

It took in excess of nineteen years, and a great deal more advocacy by Mrs Justice McGuinness 
and many others including the Children’s Rights Alliance, before her ask was realised. 
However, in 2012 the ‘Children’s Referendum’ and the subsequent commencement of the 
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1 N Mandela, ‘Launch of the Nelson Mandela Children’s Fund’, (8 May 1995), available at: 
http://www.mandela.gov.za/mandela_speeches/1995/950508_nmcf.htm [accessed 7 November 2019].  
2 C McGuinness, ‘Kilkenny Incest Investigation’, (May 1993), p. 96, available at: 
https://www.lenus.ie/bitstream/handle/10147/46278/zkilkennyincestinvestigation.pdf?sequence=4&isAllowed=
y [accessed 7 November 2019]. 
3 A Nolan, ‘The Battle(s) over Children’s Rights in the Irish Constitution’, (2007) 22 Irish Political Studies 495.  
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Thirty First Amendment of the Constitution (Children) Act 2012 (‘the 2012 Act’),4 resulted in 
Article 42A entering into force.   
 
Of course, prior to the commencement of the 2012 Act, children enjoyed many of the 
constitutional rights afforded to adults, and this remains the case.5 However, there can be little 
doubt but that Article 42A marked a seismic shift. As a matter of constitutional law, children’s 
status as rights-holders independent of their parents is now more distinct, and as individuals 
they are now bestowed with a set of constitutional rights that are unique to them as children.  
 
It is deeply regrettable that the advancements which were ushered in by Article 42A have not 
been fully reflected in a piece of legislation which, before the General Election was called, was 
making its way through the Oireachtas at the current time - the Child Care (Amendment) Bill 
2019 (‘the 2019 Bill’).6 It has been described as being ‘ironic’ that this substantive piece of 
legislation, which follows the Referendum, is ‘…actually diluting children’s rights.’7 
 
Principally, the 2019 Bill seeks to reform the system of appointment and the functions of 
guardians ad litem in child care proceedings in the District Court, and in special care cases in 
the High Court. However, it is the view of this author that, if enacted in its current form, the 
legislation will result in the rights of children across this country being severely undermined. 
That is, until it is unpicked by the litigation that will inevitably follow. It is therefore of vital 
importance that the next Minister for Children and Youth Affairs, whoever that may be, adopts 
a change of tack.  
 
For the avoidance of doubt, this is not a view held solely by this author, the recently appointed 
Government Special Rapporteur on Child Protection Dr Conor O’Mahony, for example, 
recently stipulated: 
 

‘… It is disappointing that concerns expressed by many (including myself) that the Bill 
does not create a presumption in favour of appointing [a] GAL, and downgrades the 
status of GALS, have been ignored.’8 
 

During the referendum campaign in 2012, which took place during the lifetime of the last Fine 
Gael-Labour Government, all of the main political parties supported its passing.9 Then 
Taoiseach, Enda Kenny TD, claimed:  
 

‘For too long in Ireland we lived by the dictum that children should be seen and not 
heard. On November 10th we have the opportunity to change all of that.’ 

 

 
4 Commencement of the Act was delayed until 28 April 2015 as a result of a challenge in the case, Jordan v 
Minister for Children and Youth Affairs [2015] 4 IR 232. 
5 See for example, Temple Street (Children’s University Hospital Temple Street) v D [2011] IEHC 1.  
6 This paper is published on 20 November 2019. The Bill completed the Report stage on 19 November 2019.  
7 G Noble, ‘Guardian Bill is diluting children’s rights – solicitor’ (26 August 2019), Law Society Gazette 
Ireland, available at: https://www.lawsociety.ie/gazette/top-stories/guardian-ad-litem-bill-is-diluting-childrens-
rights--solicitor2/ 
8 C O’Mahony, Commentary on the Child Care (Amendment) Bill 2019 (Twitter, 29 October 2019), available 
at: https://twitter.com/ConorUCCLaw/status/1189189035916292097 [accessed 11 November 2019]. 
9 M Minihan, ‘Who stands where on the children’s referendum?’ (19 September 2012), Irish Times, available at: 
https://www.irishtimes.com/news/who-stands-where-on-the-children-s-referendum-1.737432 [accessed: 11 
November 2019]. 
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It hardly needs to be highlighted that children who are the subject of care proceedings are some 
of the most vulnerable in our society. Urgent action needs to be taken to ensure the 2019 Bill 
is revised and that it does not pass in its current form, before its consequences are felt by those 
children.  
 
II. OUTLINE  
 
This paper provides an analysis of the 2019 Bill, and it does so in two main parts. It will focus 
exclusively on the status and role of the guardian ad litem in childcare proceedings under Part 
IV and IVA of the Child Care Act 1991 (‘the 1991 Act’).    
 
First, it will examine the legal status of the guardian ad litem and their relationship with the 
children to whom they are appointed, under the current statutory regime. The second section 
will address the impact of the 2019 Bill; first, it will look at the system of appointment that is 
envisaged, second, it will analyse the status and functions of the guardian ad litem under the 
Bill, and third, it will address the issue of guardian ad litem’s legal representation under the 
draft legislation.  
 
III. THE GUARDIAN AD LITEM  UNDER THE CURRENT REGIME 
 

(i) The State’s Legal Obligations  
 
Observations made in Re D (a child) [2007] 1 All ER 783, reflect developments that have also 
been witnessed in this jurisdiction in recent times. In a case which saw the United Kingdom’s 
House of Lords consider the proper interpretation of provisions in the Hague Convention on 
the Civil Aspects of International Child Abduction 1980, it was stated at paragraph 57:   
 

‘[T]here is now a growing understanding of the importance of listening to the children 
involved in children’s cases. It is the child, more than anyone else, who will have to live 
with what the court decides. Those who do listen to children understand that they often 
have a point of view which is quite distinct from that of the person looking after them. 
They are quite capable of being moral actors in their own right. Just as the adults may 
have to do what the court decides whether they like it or not, so may the child. But that 
is no more a reason for failing to hear what the child has to say than it is for refusing to 
hear the parents’ views.’10 

 
This approach is consistent with Ireland’s international law obligations, principally, to ensure 
the child’s voice is heard in all proceedings that may impact upon them and to ensure the child’s 
best interests are the paramount consideration in respect of any decision that is made in relation 
to their care. At this juncture, it is of assistance to briefly reference the sources of those 
obligations.  
 
Article 42A strengthened the rights of children to be heard, and indeed, widened the scope for 
them to rely upon their rights in domestic legal proceedings. However, the rights of children to 
participate and be heard in proceedings that involve their welfare has long been a feature of 
international law.  
 

 
10 Cited with approval by Denham CJ in AU v TNU [2011] 3 IR 683, para. 21.   
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Article 12 of the United Nations Convention on the Rights of the Child (‘UNCRC’), ratified 
by Ireland on 28 September 1991, mandates that: 
 

‘12.1. State Parties shall assure to the child who is capable of forming his or her own 
views the right to express those views freely in all matters affecting the child, the views 
of the child being given due weight in accordance with the age and maturity of the child.  
 
2. For this purpose, the child shall in particular be provided the opportunity to be heard 
in any judicial and administrative proceedings affecting the child, either directly, or 
through a representative or an appropriate body, in a manner consistent with the 
procedural rules of national law.’ [emphasis added]. 
 

Article 20 of the UNCRC, which deals with the ‘protection of children without families’ and 
those children who for whatever reason have to be removed from their families, does not 
explicitly state that a child has a right to be heard in care proceedings. However, the Committee 
on the Rights of the Child (‘the Committee’) has stipulated that this right is implicitly 
protected by Article 12 – the provisions must therefore be read in conjunction with one 
another.11 
 
Article 42A of Bunreacht na hÉireann created a constitutional imperative that, one, the best 
interests of the child shall be the paramount consideration, and two, where a child is capable 
of forming their own views, these views shall be ascertained and given due weight having 
regard to the age and maturity of the child – the guardian ad litem has a role in respect of both. 
Article 42A.4 stipulates: 
 

‘…4.1° Provision shall be made by law that in the resolution of all proceedings –  
 

i. brought by the State, as guardian of the common good, for the purpose of 
preventing the safety and welfare of any child from being prejudicially affected, 
or  

 
ii. concerning the adoption, guardianship or custody of, or access to, any child, 

the best interests of the child shall be the paramount consideration. 
 

2° Provision shall be made by law for securing, as far as practicable, that in all 
proceedings referred to in subsection 1° of this section in respect of any child who is 
capable of forming his or her own views, the views of the child shall be ascertained and 
given due weight having regard to the age and maturity of the child.’ 

 
It should be emphasised that, as Lundy has indicated, the phrase ‘…capable of forming a view’ 
within Article 12 of the UNCRC, and similarly reflected in Article 42A, does not exclude those 
children who might not be able to form a mature view.12 Undoubtedly the child’s age and 
maturity should have an impact upon the weight a court affords to that view, Article 42A 
stipulates as much.13 However, a plain reading of both provisions result in the child enjoying a 
right to have their views heard and considered in all court proceedings that will have an effect 

 
11 UN General Assembly, ‘Guidelines for the Alternative Care of Children’, A/HRC/11/L.13 (2009).  
12 L Lundy, ‘“Voice” is Not Enough: Conceptualising Article 12 of the United Nations Convention on the 
Rights of the Child’, (2007), 33(6) British Educational Research Journal 927, 935.  
13 See, for example, a recent judgment of the Court of Appeal in Child and Family Agency v ML (Otherwise G) 
[2019] IECA 109, paras. 127-128.  
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on them and in respect of every decision that will impact upon them, regardless of how 
immature or illogical those views might seem.  
 
Baroness Hale, a former President of the United Kingdom Supreme Court, succinctly 
summarised the position in an address she delivered in June 2013, she stated: 
 

‘The right to be heard is of course a great advance on the duty “to be seen and not heard” 
(as my father used jokingly to say of and to his children). But it is emphatically not the 
same as the right to decide.’14 

 
In many instances, when a judge does not hear directly from a child, the act of hearing them – 
as mandated by law – involves another suitably qualified adult doing so. This process involves 
developing a trusting relationship with the child, observing the child’s personality traits and 
idiosyncrasies or learning about their disability and its impact on their capacity to form a view, 
actively listening to the child, appropriately drawing out information from the child, analysing 
the information communicated to them by the child within the legal boundaries, accurately 
recording the child’s views and then, eventually communicating those views to the Court in a 
suitable manner which allows them to be given due weight by a judge. 
 
The UN Committee on the Rights of the Child has observed that: 

 
‘[A]ppearing to listen to children is relatively unchallenging; giving due weight to their 
views requires real change. Listening to children should not be seen as an end in itself, 
but rather as a means by which states make their interactions with children and their 
actions on behalf of children ever more sensitive to the implementation of children’s 
rights.’15 

 
It has been this author’s experience that in proceedings falling under Parts IV and IVA of the 
1991 Act, guardians ad litem play a crucial and arguably the most central role in ensuring the 
child’s views are heard and, most importantly, that the process of ascertaining those views and 
communicating them to the Court is not tokenistic.  
 
Arguably it is true, at least in principle, there might be other ways that Article 12 of the UNCRC 
and Article 42A could be complied with – this is an argument that has been put forward by the 
former Minister for Children and Youth Affairs, Katherine Zappone, in support of providing 
judges with discretion to adopt alternative methods.16 However the aforementioned provisions, 
as well as those contained in several other national, regional and international legal 
instruments, clearly necessitate an effective guardian ad litem system.17  
 

 
14 B Hale, ‘Who’s Afraid of Children’s Rights?’ (14 June 2013), p. 10, available at: 
https://www.supremecourt.uk/docs/speech-130614.pdf [accessed: 14 November 2019]. 
15 Committee on the Rights of the Child, ‘General Comment No 5: General Measures of Implementation of the 
Convention on the Rights of the Child’, HRI/GEN/1Rev (2003), p. 391, cited in C Dignam, D Duggan, and N 
McDonnell, ‘Cherishing the Children?’ (2016) 21(1) The Bar Review, 21-24. 
16 Select Committee on Children and Youth Affairs, ‘Child Care (Amendment) Bill 2019: Committee Stage, 23 
October 2019, available at: 
https://www.oireachtas.ie/en/debates/debate/select_committee_on_children_and_youth_affairs/2019-10-23/2/ 
[accessed: 12 November 2019]. 
17 For further analysis of this argument see, for example, C Dignam, D Duggan, and N McDonnell, ‘Cherishing 
the Children?’ (2016) 21(1) The Bar Review, 21-24. 
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In fact, for reasons that will be outlined later in this paper, it is difficult to envisage how, in the 
absence of a guardian ad litem being appointed in proceedings, the process of effectively 
ascertaining, recording, and communicating the child’s view to a court could be successfully 
achieved. This is a situation that is of course exasperated by the recruitment crisis and chronic 
shortage of social workers in many regions.18 
 

(ii) Appointment of the Guardian Ad Litem  
 
Section 25 of the 1991 Act allows the child to be added as a party to the proceedings. However, 
evidence demonstrates that it is highly unusual for a child to participate directly as a party or 
to be represented by their own solicitor or barrister. In October 2014, the Child Care Law 
Reporting Project highlighted that of the 486 cases covered by the Project across the country 
in 2013-14, children were represented by a solicitor in as little as 7 cases.19 
 
However, where the child is not added as a party, section 26(1) of the 1991 Act allows a 
guardian ad litem to be appointed to act on the child’s behalf. In light of section 26(4), where 
this occurs, the child can no longer be a party to the proceedings and vice versa. Section 26(1) 
of the 1991 Act provides: 
 

’26.(1) If in any proceedings under Part IV or VI the child to whom the proceedings 
relate is not a party, the court may, if it is satisfied that it is necessary in the interests of 
the child and in the interests of justice to do so, appoint a guardian ad litem for the child.’ 

 
However, Shannon points to the wording of that provision and observes that: 
 

‘This (the appointment of a guardian ad litem) is subject to the important caveat that the 
court be satisfied that such appointment is both necessary in the interests of the child, 
and consistent with the requirements of justice… 
 
It further notes that, in deciding whether to appoint a guardian ad litem, the court should, 
in so far as practicable, have regard to the wishes of the child. The practicability of so 
doing will, as always, depend on the latter’s age and understanding.’20 

 
Beyond this, as Shannon highlights, there are few other guidelines laid down to aid a court in 
deciding whether it is appropriate to appoint a guardian ad litem.21 Indeed, the analysis to be 
carried out under the section is inherently subjective. This has led to significant regional 
disparities, for example, in the aforementioned period between 2013-2014, the Child Care Law 
Reporting Project recorded that in the 166 cases it observed in Dublin, 68% of children were 
represented by a guardian ad litem while in Cork, of the 61 cases observed, only 27.3% of cases 
involved a guardian ad litem. In Clonmel, the percentage of cases in which a guardian ad litem 
represented the child dropped to as low as 17.9% of cases observed, and in ‘the rest of the 
country’ – those areas that are not broken down by region within the Report - of the 133 cases 

 
18 Joint Oireachtas Committee on Children and Youth Affairs, ‘Debate - Recruitment and Retention of Social 
Workers: Tusla’, 13 February 2019, available at: 
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_children_and_youth_affairs/2019-02-13/3/ 
[accessed: 11 November 2019].  
19 C Coulter, ‘Child Care Law Reporting Project: Second Interim Report’ (October 2014), p. 7, available at: 
https://www.childlawproject.ie/wp-content/uploads/2014/10/Interim-report-2-Web.pdf [accessed: 12 November 
2019].  
20 G Shannon, ‘Child Law’, (2010, 2nd ed.), para. 8-47.  
21 Ibid.  
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observed by the Project, in 62.7% of cases children were not represented by a guardian ad 
litem.22    
 
These figures are in marked contrast to some other common law jurisdictions, Shannon argues 
that the model provided for in England and Wales reflects ‘best practice’, he observes: 
 

‘[A]n English or Welsh court, in proceedings relating to the welfare of a child, must 
appoint a guardian ad litem unless satisfied that it is not necessary to do so. Similarly, 
the New Zealand Care of Children Act 2004 provides representation for children unless 
it would serve no useful purpose. The strong tenor of legislation in these jurisdictions, in 
other words, leans heavily towards appointment. By contrast, the Irish legislation 
requires that the necessity of such an appointment must be established before such 
appointment can be made, indicating perhaps a greater scepticism regarding the role of 
the guardian ad litem…’23 

 
In the view of this author, the 2019 Bill will not sufficiently remedy this situation.  
 
It should also be recognised that sections 25 and 26 were drafted and commenced long before 
Article 42A came into being. It is the view of this author that, in light of this new constitutional 
provision, it is difficult to envisage how there can ever be a justification for not appointing a 
guardian ad litem to proceedings unless the child is a party themselves or the child expresses a 
view that they do not wish to participate or be represented. However, even the latter scenario 
should be reviewed over time to take into account the fact that a child’s view and/or their 
capacity may change.  
 
In the absence of such a presumption in favour of appointing a guardian ad litem, and in light 
of first, District Court lists bursting at the seams necessitating cases having to be heard in a 
matter of minutes (particularly outside Dublin),24 second, a high turnover and a severe lack of 
social workers resulting in children not having a consistent adult presence in their life,25 and 
third, social workers having significant caseloads together with multiple court commitments, 
inevitably children’s voices will be lost.  
 

 
22 Ibid n. 19, p. 61.  
23 Ibid n. 20, para. 8-51.  
24 Joint Oireachtas Committee on Justice and Equality, ‘Report on Reform of the Family Law System’ (October 
2019), pp. 23, 31, 86, and 90; Staff Reporter, ‘Limerick Judge concerned over family law list’ (5 May 2016), 
Limerick Post, available at: https://www.limerickpost.ie/2016/05/05/limerick-judge-concerned-family-law-list/ 
[accessed: 12 November 2019]; Anonymous, ‘Child care cases require separate list, expert judges’ (11 March 
2019), available at: https://www.lawsociety.ie/gazette/top-stories/child-care-cases-require-separate-list-expert-
urges/ [accessed: 12 November 2019].  
25 For example, Joint Oireachtas Committee of Public Accounts, ‘Periodic Report: September-October 2017’ 
(January 2018), p. 46 available at: 
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/committee_of_public_accounts/reports/2018/2018-01-
23_report-periodic-report-september-october-2017_en.pdf [accessed: 12 November 2019]; Joint Oireachtas 
Committee on Children and Youth Affairs, ‘Debate - Recruitment and Retention of Social Workers: Tusla’, 13 
February 2019, available at: 
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_children_and_youth_affairs/2019-02-13/3/ 
[accessed: 11 November 2019]; N Baker, ‘Tusla workers “frequently expressed concern” about staffing levels’ 
(13 February 2019), Irish Examiner, available at: https://www.irishexaminer.com/breakingnews/ireland/tusla-
workers-frequently-expressed-concern-about-staffing-levels-904222.html [accessed: 12 November 2019].  
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One child’s voice not being heard is one too many, and in these cases, the best interests analysis 
could not be said to have been thoroughly and properly executed.   
 

(iii) The Dual Function of the Guardian ad Litem in the Current System   
 
This paper has, so far, paid greater attention to the Guardian ad litem’s role in ensuring that the 
child’s voice is heard in public law proceedings. However, under Article 42A, the child  also 
enjoys a right to have their best interests treated as the paramount consideration. In that vein, a 
guardian ad litem has a dual function, as highlighted by MacMenamin J in HSE v DK [2007] 
IEHC 488, he stated at paragraph 59:  
 

‘The function of the guardian should be twofold; firstly to place the views of the child 
before the court, and secondly to give the guardian’s views as to what is in the best 
interests of the child.’  

 
However, it is important that these functions are not seen as operating in complete isolation of 
one another, while they are distinct responsibilities, they are also intrinsically linked. The UN 
Committee on the Rights of the Child has outlined that ensuring the voice of the child is heard 
is a way of ensuring that decisions are made in the best interests of the child.26 However, 
importantly, a court retains discretion to determine the outcome of that analysis. It is clear that 
the duty in Article 3 of the UNCRC and also in Article 42A, to make the best interests of the 
child the paramount consideration in all decisions affecting him or her can and often does 
override the duty to adopt the child’s views.27 In fact, quite apart from a judge holding a 
different view from the child as to what is in their best interests, in this author’s experience, 
often a guardian ad litem may disagree with the child as to what is in their best interests. In 
such a situation, their dual function is all the more apparent.28 
 
It is important that any analysis of the 2019 Bill is grounded in the realities experienced in 
District Court proceedings by professionals, parents, legal practitioners, and children. In this 
regard, two observations in respect of the importance of the guardian ad litem and the 
practicalities associated with their role in District Court proceedings, need to be made.  
 
To illustrate the first observation, attention should be paid to the judgment of Ní Raifeartaigh 
J in DH and DJHH (A Minor Suing Through His Father and Next Friend DH) v The Child and 
Family Agency and TH (Notice Party) [2019] IEHC 459 (‘DH v The Child and Family 
Agency’). This case concerned judicial review proceedings brought by the Father to challenge 
a decision in respect of access made by a judge of the District Court. The Applicant Father had 
joined his child as a second applicant to the proceedings, and it was argued by both the Child 
and Family Agency and the Notice Party (who was the Guardian ad litem in the District Court 
care proceedings), that this was neither legally permissible nor appropriate.  
 
In the course of her judgment Ní Raifeartaigh J held that the child should participate as a notice 
party represented through their guardian ad litem as opposed to being an applicant to the 
proceedings. A reason for adopting this procedure, she stipulated, was because of the clear 

 
26 Committee on the Rights of the Child, ‘General Comment No 12: The Right of the Child to be Heard’, 
CRC/C/GC/12 (2009), paras. 16 and 53.  
27 Ibid n. 14.   
28 For further analysis of this issue, see: C Hamilton and A McWilliams, ‘“There isn’t Anything Like a GAL”: 
The Guardian ad litem Service in Ireland’, (2010), 10(1) Irish Journal of Applied Social Studies, p. 35, available 
at: https://arrow.dit.ie/cgi/viewcontent.cgi?article=1142&context=ijass [accessed: 17 November 2019].  
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conflict between the evidence presented by the Applicant Father, and that which had been 
presented by the Respondent, The Child and Family Agency. The learned Judge stated at 
paragraph 37 of her judgment: 
 

’37. It is correct to say that the reason I initially raised the issue of the child’s voice in 
the proceedings was by reason of the contents of the affidavits filed on behalf of the 
applicant father and the CFA respectively. It seemed to me, having read the affidavit, 
that there was a conflict of fact as between the CFA and the father on the issue of how 
the child had reacted to the father’s access with him, and that the determination of this 
factual issue might well in turn feed into a resolution of many, if not all, of the legal 
issues in the case… However, having raised the issue and heard submissions from the 
parties, it seems to me that the question of the appropriate role of the child in judicial 
review proceedings such as these is always one which needs to be carefully considered 
by the Court in any such case and perhaps not merely one where there is a conflict of 
fact. By judicial review proceedings “such as these”, I mean cases in which there is a 
dispute between a child’s parent and the Child and Family Agency… Not only may there 
be conflicts of fact in such cases in respect of which the child’s voice may be relevant, 
but the implications of any relief ultimately granted (albeit in respect of past factual 
events) may well impact upon ongoing or future arrangements in respect of the child’s 
care and the father’s access to him while in care.’ 

 
Similarly to DH v The Child and Family Agency, conflicts frequently arise between parties in 
District Court proceedings. This may be a dispute over, for example, whether consent should 
be given to allow a child to go on holiday with their foster carers or whether a greater amount 
of parental access would be in the child’s best interests. However, disputes in respect of more 
significant matters also arise, such as, whether a child should be removed from the custody and 
care of their parents on foot of a full care order pursuant to section 18 of the 1991 Act 
respectively.  
 
In circumstances where such a conflict arises, in the absence of a guardian ad litem, the Child 
and Family acts as both the applicant to the proceedings and the party responsible for 
communicating the child’s view to the Court. Ultimately this may give rise to a conflict of 
interest and, in some instances, could undermine a parent’s right to fair procedures,29 where 
they do not have similar access to ascertain the child’s views in the same way that a social work 
team might have. In any event, it is not favourable and, in many cases, could in fact be 
detrimental for the child to be caught between two parties engaged in an adversarial process. 
 
In this instance, the guardian ad litem plays a vital role as an independent voice, as was 
acknowledged by Ní Raifeartaigh J at paragraphs 41 and 42 of DH v The Child and Family 
Agency:  
 

‘[I] propose to join the child as a Notice Party and appoint the guardian ad litem who is 
already involved with the child in the District Court to represent the child in this judicial 
review. This GAL has appropriate training and background and is represented by a 
highly skilled and experienced legal team. This seems to me to be the best way of ensuring 
that there is an independent voice in court to convey the views of the child and articulate 

 
29 It should be borne in mind that Baker J has held in SMcG and JC v Child and Family Agency [2016] 1 ILRM, 
paras. 38 and 37-38, that the fair procedure rights of parents are bound up with the best interests of the child.   
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submissions on his behalf, from a party who has no interest of any sort in the outcome of 
proceedings… 
 
Further, the GAL would look at the case in its entirety and not merely act as a conduit 
for the child’s voice, although of course that is an essential part of the GAL’s role.’ 
[emphasis added].  

 
The second observation is – sometimes, for whatever reason, The Child and Family Agency 
gets it wrong. In those instances, the case benefits from the fresh pair of eyes that a guardian 
ad litem offers. Where the opinion of a guardian ad litem is not accepted by The Child and 
Family Agency, they play a crucial role in advocating for the child’s needs and best interests.  
 
MacMenamin J has highlighted this as being a central characteristic of the guardian ad litem’s 
role: 
 

‘A guardian ad litem should bring to the attention of the Health Service Executive any 
risks which he or she believes may adversely affect the best interests of the child, and if 
not satisfied with the response may bring the matter to the attention of the court. The 
guardian ad litem should take steps where necessary to co-operate with, and where 
possible share relevant information with, other care professionals engaged with the 
minor.’30 

 
It hardly needs to be said that there are a countless number of cases in which a guardian ad 
litem has successfully argued for and obtained something that is in the child’s best interests.31 
Without a guardian ad litem having a role in cases where, for example, it has been necessary 
for them to issue an application pursuant to section 47 of the 1991 Act, one has to ask what 
would have happened? Indeed, what is happening in the large number of cases across the 
country where a guardian ad litem is not appointed under the current statutory regime?  
 
 
IV. THE CHILD CARE (AMENDMENT) BILL 2019  
 

(i) Context 
 
This portion of the paper will seek to provide an analysis of the system that is proposed under 
the 2019 Bill.  
 
To contextualise this analysis of the 2019 Bill, it is important to highlight what the former 
Minister for Children and Youth Affairs (‘the former Minister’), the individual who, until a 
general election was called last week, had responsibility for the stewardship of the Bill through 
the Oireachtas, has previously said.  
 
In 2017, the former Minister stipulated her desire that all children ‘going into care’ would have 
a guardian ad litem, she is quoted as having stated: 
 

 
30 HSE v DK [2007] IEHC 488, para. 59(c). 
31 For example, HSE v TD and Anor. [2012] IEDC 7, paras. 13 and 18; Tusla, The Child and Family Agency 
C’OB and R’OB [2018] IECC 5; HSE v YG [2012] IEDC 25, para. 9.  
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‘It is my intention that every child in care proceedings will have the opportunity to avail 
of the support of such a guardian ad litem – with a requirement on courts to give 
reasoning when an appointment is not made.’32 [emphasis added].  

 
At the time, this was welcomed by another children’s champion, then chief executive of 
Barnardos, Fergus Finlay. In an article entitled ‘Katherine Zappone pledges to give all minors 
going into care a guardian in court’, Finlay is quoted as saying: 
 

‘What we wanted to do as part of that legislation is to ensure that every child has a right 
to a guardian. I know her (the former Minister) commitment is to do that and it’s now a 
question of finding practical value for money ways to do that.’33 [clarification added].  

 
Despite expressing criticism of the current regime, the former Minister for Culture, Heritage 
and Gaeltacht, Josepha Madigan TD, has also appeared to support this goal when she stated: 
 

‘The role of the guardian ad litem service, GALS, is extremely serious. It is a pivotal role 
for all of the 6,000 children currently in State care.’34 [emphasis added].  

 
The same Minister was also part of the Law Society’s Family and Child Law Committee which 
oversaw a submission on the General Scheme of the Child Care (Amendment) Bill 2017, the 
predecessor of the 2019 Bill. The submission stated:  
 

‘The views of the Society suggested that, consistent with Article 42A, a legislative 
presumption that a child is entitled to a GAL in every case, including for reviews, should 
be introduced.’35 

 
A great deal of misinformation surrounded the publication of the 2019 Bill. One headline in 
the Irish Times read: 
 

‘Guardians ad litem to be made available in all childcare cases.’36 
 
That would simply not be the case if the Bill was to be advanced in its current form. In fact, 
the Government resiled somewhat from its previous position, and instead of the rhetoric being 
that all children in care will have the benefit of a guardian ad litem should they so wish, the 

 
32 N Baker, ‘Bid to end adversarial childcare hearings’ (4 April 2017), Irish Examiner, available at: 
https://www.irishexaminer.com/ireland/bid-to-end-adversarial-childcare-hearings-446902.html [accessed: 17 
November 2019].  
33 Anonymous, ‘Katherine Zappone pledges to give all minors going into care a guardian in court’ (4 April 
2017), Irish Examiner, available at: https://www.irishexaminer.com/breakingnews/ireland/katherine-zappone-
pledges-to-give-all-minors-going-into-care-a-guardian-in-court-784354.html [accessed: 17 November 2019].  
34 Oireachtas Committee of Public Accounts, ‘Debate: Chapter 11 – Guardian ad litem service’ (19 January 
2017), available at: https://www.oireachtas.ie/en/debates/debate/committee_of_public_accounts/2017-01-19/4/ 
[accessed: 17 November 2019].  
35 Law Society of Ireland, ‘Law Society Submission to the Oireachtas Committee on Children and Youth 
Affairs: General Scheme of the Child Care (Amendment) Bill 2017’ (March 2017), para 1.3, available at: 
https://www.lawsociety.ie/globalassets/documents/committees/family/childcare-bill-2017-gal.submission.pdf 
36 S Pollak, ‘Guardians ad litem to be made available in all childcare cases’ (12 August 2019), Irish Times, 
available at: https://www.irishtimes.com/news/crime-and-law/guardians-ad-litem-to-be-made-available-in-all-
childcare-cases-1.3984174 [accessed: 17 November 2019].  
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former Minister argued,37 and continues to argue,38 that under the 2019 Bill there is a 
presumption in favour of appointing a guardian ad litem. This, she said, would result in there 
being fewer cases in which a guardian ad litem is not appointed. In the view of this author, the 
2019 Bill does not create such a presumption in respect of District Court child care proceedings. 
This is a view which, as highlighted above, is shared by the Special Rapporteur on Child 
Protection, Dr Conor O’Mahony,39 and others.  
 

(ii) Appointment of the Guardian ad litem  
 
Before going on to analyse that assertion in any greater detail, there are a number of provisions 
in the Bill which deal with the appointment of guardians ad litem that should be welcomed. 
 
If enacted in its current form, the 2019 Bill will see guardians ad litem appointed to all children 
who are the subject of special care proceedings, pursuant to Part IVA of the 1991 Act.40 Such 
proceedings  concern a child being deprived of their right to liberty either with the consent or, 
in some cases, despite the objection of their parents. The appointment of guardians ad litem to 
all such children has long been a feature of these cases,41 and it is to be welcomed that this 
approach is being placed on a statutory footing.  
 
In addition, guardians ad litem would be appointed to all children who are the subject of 
proceedings under section 25 of the Mental Health Act 2001 – this is also to be welcomed.  
 
In The Bar of Ireland’s submission to the Department of the Children and Youth Affairs in 
respect of the guardian ad litem system, it stated: 
 

‘The appointment of a guardian ad Litem at the discretion of the Court only is not in line 
with the Article 42A protections and international human rights law. Each child in care, 
and certainly those in respect of whom proceedings have been instituted, must have a 
guardian ad litem appointed to them in order to give effect to their right to participate in 
proceedings affecting them. A possible exception to this might be where a child is 
approaching his or her age of majority and is particularly mature and able to effectively 
speak for him or herself. The proposals (of the Department of Children and Youth Affairs) 
are at odds with the legislation in the UK which provides for the mandatory appointment 
of a Guardian ad Litem for a child in equivalent proceedings in that jurisdiction in all 
cases “unless satisfied that it is not necessary in order to safeguard his interests.”’42 
[clarification added].  
 

Instead of adopting the approach set down by the UK Children Act 1989, the 2019 Bill 
provides: 
 

 
37 Press Release, ‘Minister publishes Guardian Ad Litem Bill’ (12 August 2019), Department of Children and 
Youth Affairs, available at: https://www.gov.ie/en/press-release/bb8258-minister-zappone-publishes-guardian-
ad-litem-bill/ [accessed: 17 November 2019].  
38 Ibid n. 16.  
39 Ibid n. 8.  
40 Child Care (Amendment) Bill 2019, s. 35B(2).   
41 Ibid n. 7.  
42 The Bar of Ireland, ‘Submission to the Department of Children and Youth Affairs regarding the Guardian ad 
Litem (“GAL”) system in Ireland’ (October 2015), available at: https://www.lawlibrary.ie/News/reports-and-
submissions.aspx [accessed: 17 November 2019].  
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‘ 35B… (3) In proceedings under Part IV, IVB or VI the District Court, of its own motion 
or on the application of any party to the proceedings, shall consider whether to direct 
that a guardian ad litem be appointed for a child and the court may by order so direct.’43 

 
The legislation goes on to outline the factors that a judge of the District Court must have regard 
to in making this decision, before outlining that where a judge does not make an order 
appointing a guardian ad litem, they must give reasons for that decision and outline how they 
will facilitate the expression of the child’s views: 
 

‘35B…(4) In deciding whether to make an order under subsection (3), the District Court 
shall have regard to each of the following matters: 
 

(a) the best interests of the child; 
(b) the age and maturity of the child; 
(c) the nature of the issues in dispute in the proceedings; 
(d) any report on any question affecting the welfare of the child; 
(e) where the child wishes to express his or views, whether an order under that 
subsection will assist the expression by the child of his or her views in the proceedings; 
(f) any views regarding such an order expressed by the child and the parties to the 
proceedings or any other person to whom the proceedings relate. 

 
(5) Where the District Court decides not to make an order under subsection (3), the court 
shall –  
 

(a) give reasons for its decision, and  
(b) where the court is satisfied that a child is capable of forming his or her own views 
in the proceedings determine the means by which to facilitate the expression by the 
child of those views.’44 

 
The starting point is section 35(B)(3), which results in judicial discretion, as to whether a 
guardian ad litem should be appointed, being retained. While the rules of statutory 
interpretation do permit for the word ‘may’ to be mandatory as opposed to directory,45 in the 
confines of section 35, where both ‘may’ and ‘shall’ are used, this seems unlikely. The use of 
the word ‘may’ makes, by its very nature, the decision-making process in respect of whether a 
guardian ad litem should be appointed discretionary; the idea that there is a presumption in 
favour of appointing a guardian ad litem is therefore questionable.  
 
As illustrated in statistics recorded by the Child Care Law Reporting Project,46 judicial 
discretion has led to widely varying rates of guardian ad litem appointments across the country. 
Presumably, the introduction of the factors at section 35(B)(4) are aimed at addressing this 
disparity. However, for the reasons outlined below, it is predicted that this will not be its effect 
nor will it lead to a more tailored and robust system, as is purportedly the aim.  
 
A number of other observations should also be made: -  
 

 
43 Ibid n. 38, s. 35B(3). 
44 Ibid n. 38, s. 35B(4)-(5).  
45 See, for example, State (Elm Developments Ltd) v An Bord Pleanala [1981] ILRM 108, p. 110; Mulhern v 
Bundoran Urban District Council [1998] IEHC 14.  
46 Ibid n. 19.  
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First, while enshrining a judge’s duty to take account of a child’s best interests, as well as their 
age and maturity, in respect of decisions that impact upon them is always to be welcomed, this 
legal obligation has existed in Article 42A for quite some time now, and in the common law 
for even longer than that. Despite that, significant disparities have still existed. 
 
Second, there may be instances where none of the parties move an application to appoint a 
guardian ad litem and where a judge neglects to, or makes an error of law in, carrying out the 
analysis mandated by section 35B(3)-(5). Where this occurs and where, for example, none of 
the parties have an interest in having a guardian ad litem appointed to the proceedings, who 
will challenge a judge’s failure to carry out an analysis or the error they make in doing so? The 
answer is, nobody. A statutory obligation, such as this one, can only be said to impose an 
obligation if it can be challenged. In the situation outlined, such decisions will go unchallenged 
and children will undoubtedly suffer as a result.  
 
Third, the impracticality associated with a judge considering the factors outlined at section 
35(B)(4), at least early on in the proceedings, must be considered. A judge will require evidence 
to consider whether it is in a child’s best interests to appoint a guardian ad litem,47 presumably 
the Department of Children and Youth Affairs envisages this evidence being presented by The 
Child and Family Agency. Such an approach may give rise to a significant conflict of interest, 
given that a guardian ad litem often plays a role that involves informing the Court when a child 
is not being adequately provided for by The Child and Family Agency. It has also been 
observed by the Child Care Law Reporting Project that, to date, the practise of The Child and 
Family Agency has been to not communicate the views of the child to the court in a 
‘…systematic or structured way.’48  
 
In addition, under the new regime, the Court will be mandated to take account of the child’s 
age and maturity when deciding whether to appoint a guardian ad litem.49 Quite apart from the 
fact that the provision provides no guidance as to what impact a child’s age and maturity is to 
have on a judge’s decision – age is an objective factor, but an assessment of a child’s maturity 
requires an adult to genuinely know them. Where, for example, an emergency care order is 
made and the first interim care order follows in quick succession, there will not be the time nor 
the resources to obtain a holistic view of the child before making a decision as to what is in 
their best interests or whether they are mature enough to formulate and express their own view.  
 
Furthermore, a judge is required on foot of section 35(B)(f), to take account of any views 
expressed by a child in respect of them having a guardian ad litem. Again, presumably the 
Department of Children and Youth Affairs envisages these views being expressed to the Court 
by a social worker, whose evidence serves as the basis for most care order applications. In the 
view of this author, this approach is not grounded in reality – the social worker who is tasked 
with ascertaining a child’s views will often have to do so in a highly charged situation. That 
social worker will often have been the individual responsible for removing a child from their 
parent or parents’ care inevitably with short notice or no notice at all. Inevitably, this is an 

 
47 Ibid, n. 38, s. 25(B)(4)(a).  
48 C. Coulter and M. Corbett, ‘Child Care (Amendment) Bill 2019: Observations to the Children and Youth 
Affairs’ (2 October 2019) Child Care Law Reporting Project, p. 3, available at: 
https://www.childlawproject.ie/wp-content/uploads/2019/10/CCLRP-Observations-on-Child-Care-Amendment-
Bill-2019-revised.pdf [accessed: 17 November 2019]. N.B. It is recommended that this paper, authored by 
Coulter and Corbett, is read in its entirety. It is not possible for this author to address all of its findings and 
recommendations in full.  
49 Child Care (Amendment) Bill 2019, s. 35(B)(4)(b).  
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extremely traumatising experience for a child, even if it is necessary in order to safeguard their 
welfare. Section 35(B)(f) presumes that a child will wish to speak to this social worker who 
they will associate with this traumatising experience and who, at an early stage in proceedings, 
may be a stranger. In any event, it is a lot to ask, particularly of a young child, let alone a young 
person or even an adult, to get their thoughts straight when they have been through such an 
experience.  
 
As well as this, the Child Care Law Reporting Project has highlighted that a child who is the 
subject of child care proceedings, has no entitlement to be informed about the suite of options 
available to facilitate them being heard and the implications of choosing one of these options 
over one another. Access to information, Coulter and Corbett argue, is an essential pre-requisite 
to support a child to engage in decision-making, but the new court powers introduced by section 
35(B) ‘…are situated in a policy and legal vacuum.’50 
 
Section 35(B)(f) also highlights a fundamental flaw in the Bill, that is, that the provision 
(together with other provisions within the Bill) fails to take account of the wishes and feelings 
of non-verbal children. A non-verbal child may have a view as to whether a guardian ad litem 
should be appointed but may not be able to communicate it or may have significant difficulty 
in communicating it. Does that mean their views should not be heard? Section 35(B)(f) 
certainly appears to presume so. This critique has also been offered by others, for example, 
EPIC Advocacy Chief Executive, Terry Dignam, has stated that the 2019 Bill will make it more 
difficult to hear the voice of ‘…the young, scared, disillusioned, disabled and non-verbal 
child.’51 
 
Fourth, the legal case for appointing guardians ad litem in all cases has already been made, and 
it is not proposed to rehearse that case again here, except to point out that the authors of The 
Bar of Ireland’s submission,52 and many others detailed above, clearly support this proposition. 
Section 35(B)(5)(b) provides that a judge must, where it is satisfied ‘[T]hat a child is capable 
of forming his or her own views in the proceedings determine the means by which to facilitate 
the expression by the child of those views.’  
 
A judge may determine that the assigned social worker should ascertain the child’s views or 
that they, as the judge hearing the case, should meet the child themselves. However, as 
discussed above, the former method could inevitably lead to a conflict of interest arising, while 
the latter method is simply not realistic. It would not be possible for a judge managing a busy 
list to meet a child on each occasion they have to make a decision that will impact upon their 
welfare. It is worth emphasising at this juncture that Article 42A mandates that the child’s 
voice shall be heard in all proceedings that deal with the custody of or access to a child – this 
may be in respect of the extension of a 28-day interim care order regardless of whether the 
parents are consenting or contesting the application; a decision in respect of a child’s 
placement; or parental access with a child in care. In all such instances, the child has a right to 
be heard, but not all children will be heard under the proposed regime.  
 

 
50 Ibid n. 47, p. 2.  
51 N Baker, ‘Bill “will sideline voice of the child”’ (24 September 2019), Irish Examiner, available at: 
https://www.pressreader.com/ireland/irish-examiner/20190924/281771335911502 [accessed 17 November 
2019].  
52 See: C Dignam, D Duggan, and N McDonnell, ‘Cherishing the Children?’ (2016) 21(1) The Bar Review, 21-
24. 
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Before a general election was called, the 2019 Bill had passed the Committee Stage, which 
took place on 23 October 2019. Prior to the Select Committee Hearing the opposition 
spokespeople on children and youth affairs53 set down a number of joint amendments, several 
of which, including an amendment to section 35(B), were ruled out of order on the basis that 
they would place a charge on the Revenue. The legality of that ruling falls outside the confines 
of this paper and a situation which is not altogether dissimilar will be the subject of adjudication 
by the High Court in the not so distant future.54 However, suffice it to note, that there is nothing 
prohibiting a new Minister, whoever that is, from accepting the proposed amendments to the 
legislation that have, so far, been ruled out of order. 
 
The amendment to section 35(B) that was proposed by the Opposition Deputies would, in the 
view of this author, have remedied many of the problems that this author has identified as being 
associated with the Bill. The said amendment to section 35(B) would see the deletion of 
sections 35(B)(3)-(5) and replace those subsections with the following: 
 

’35…(3) In proceedings under Part IV, IVB or VI the District Court, shall by order direct 
that a guardian ad litem be appointed for a child.  
 
(4) A guardian ad litem appointed under section 35(B)(3), may be discharged by order 
of the Court, upon application being made by the guardian ad litem, if the child expresses 
a view that they do not wish for the guardian ad litem to remain appointed.’55 

 
(iii) Status and Functions of the Guardian Ad Litem under the 2019 Bill  

 
As Hamilton and McWilliams indicate, significant criticism has been expressed in relation to 
the dearth of detail surrounding the appointment of guardians ad litem and their functions once 
appointed under the 1991 Act.56 Judgments of the Superior Courts, in particular MacMenamin 
and Baker JJ’s findings, in HSE v DK [2007] IEHC 488 and A O’D v O’Leary [2016] IEHC 
555 respectively, have provided considerable clarity as to the duties, powers and obligations of 
guardians ad litem once appointed. Albeit, the former judgment was given in the context of 
special care proceedings in the High Court. 
 
Notwithstanding the clarity that has been offered by those judgments, this author does not 
dispute that statutory reform is necessary and is to be welcomed.  
 
In the latter judgment which concerned, inter alia, whether children represented through 
guardians ad litem under section 26 of the 1991 Act are entitled to legal representation, Baker 
J compared the role of the guardian ad litem to an expert appointed by the Court to produce a 
report in respect of the welfare of a child pursuant to section 27 of the 1991 Act. Baker J found 
that the role of a guardian ad litem was far more wide ranging than an expert appointed pursuant 

 
53 Kathleen Funchion TD (Sinn Féin); Sean Sherlock TD (Labour); and Anne Rabbitte TD ( 
Fianna Fáil).  
54 See, for example, Ann O’Loughlin, ‘High Court allows full judicial review into TD’s challenge against Ceann 
Comhairle’ (6 November 2019) Irish Examiner, available at: 
https://www.irishexaminer.com/breakingnews/ireland/high-court-allows-full-judicial-review-into-tds-challenge-
against-ceann-comhairle-962266.html [accessed 17 November 2019].  
55 Select Committee on Children and Youth Affairs, ‘Child Care (Amendment) Bill 2019: Committee 
Amendments’, available at: 
https://data.oireachtas.ie/ie/oireachtas/bill/2019/66/dail/3/amendment/numberedList/eng/nl-b6619d.pdf 
[accessed: 17 November 2019]. 
56 Ibid n. 28, p. 36.  
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to section 27, she held that they were to represent the child in the proceedings and not merely 
be a witness: 
 

’54. …The guardian ad litem is expected to give an expert prospective and to do so in an 
independent and neutral way, and the guardian is not merely a mouthpiece for the child, 
and the role is not confined to that of presenting the wishes of the child to the court… 
 
57. I must assume in those circumstances on schematic interpretation of the legislation 
that the guardian ad litem appointed under s.26 is envisaged as performing a role 
different from the reporting and assessment role carried out by the person preparing a 
report under s. 27. I consider that the function of the guardian ad litem appointed under 
s.26 is to represent the child in the litigation and to promote the interests of the child and 
the interests of justice. The furtherance of the interests of justice by the appointment of 
the guardian ad litem would suggest that the Oireachtas had in mind that the guardian 
ad litem would take a role consistent with the furtherance of the interests of justice, and 
therefore will take a role in the proceedings not merely as a witness.’57 [emphasis added]. 

 
In respect of the question of whether a guardian ad litem is to be treated as a party to the 
proceedings, Baker J observed that the 1991 Act is silent as to whether a guardian ad litem is 
a party,58 and held that the child has full procedural rights to engage in the proceedings through 
their guardian ad litem, which could be controlled by the Court.59 Further important 
observations were made by Baker J in respect of the status of the guardian ad litem:  
 

‘ 76. The judgement of the divisional Court in Ingram v Little shows that the fact that a 
guardian ad litem is a “party” does not always impute to him or her all the obligations 
or rights of a party as are found in the Rules of Court. The role as thus understood did 
not make the guardian in the words of Lord Coleridge an “ opposite party ” on whom 
interrogatories could be served. That judgement is illustrative of the complexity of the 
matter and that to characterise a person as a “party” to litigation may not readily define 
that person's role… 
 
83… I consider that the order in the present case did not envisage that Ms Kerr was to 
be a “party” in the sense of an “opposite” or “opposing” party in the litigation, to 
borrow the language used by Lord Coleridge… 
 
112. A child who is not a party may have his or her interests and the interests of justice 
in the conduct of the child care proceedings protected by means of the appointment of a 
guardian ad litem for him or her…. 
 
114. To describe the guardian ad litem appointed by the order in the present case as a 
“party” is neither accurate nor helpful. The authorities and the provisions examined by 
me suggest that the role of the guardian ad litem may depend on the context of the 
appointment and the extent of authority vested by an order…’60 

 

 
57 A’OD v O’Leary [2016] IEHC 555, paras. 54 and 57.  
58 Ibid, paras. 81.  
59 Ibid, para. 105.  
60 Ibid, paras. 76, 83, 112, and 114.  
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Under the current regime and in light of Baker J’s judgment, a guardian ad litem has somewhat 
of a special status, but what is clear, is that they enjoy all of the procedural rights afforded to 
parties and they are not merely a witness.  
 
The 2019 Bill will usher in a significant degradation of the status of the guardian ad litem. 
 
The role of a guardian ad litem to ascertain the views of the child and make recommendations 
to the Court,61 to create a report for the Court,62 and discuss the contents of that report and their 
recommendations with the child will be retained.63 However, Section 35(E)(6) provides that 
the Court or any party to the proceedings may call a guardian ad litem appointed for a child as 
a witness. This provision is troubling, particularly when read in conjunction with section 
35(E)(9) which outlines that a guardian ad litem is not a party to the proceedings. These 
provisions are not in line with the findings of Baker J in AO’D v O’Leary and mark a 
considerable backwards step for the protection of children in care proceedings.    
 
The subject child, as Coulter and Corbett indicate, is the dominus litis.64 That is, they are the 
individual or individuals upon whom the proceedings will have the greatest impact. Baker J’s 
aforementioned judgment provided a flexibility. This flexibility would be removed if the 2019 
Bill were enacted.65 
 
All children (through their guardians ad litem) should enjoy the same rights as parties. It is the 
view of this author that the alternative leads, and would continue to lead, to arbitrary 
discrimination of children across the country – some of whom enjoy the rights that a party 
would enjoy, and others that, for no justifiable reason, will not. This Bill presents an 
opportunity to build upon Baker J’s judgment in AO’D v O’Leary, to upend the status quo, and 
demonstrate that we view children as full and equal participants in our society. This is one of 
the ways that can be achieved.  
 
As submitted below, in the absence of a provision that explicitly provides guardians ad litem 
with all of the rights of a party, the legislation should be amended to explicitly reflect that 
children (through their guardians ad litem) enjoy a right to fair procedures. Albeit, this must 
already be presumed in light of the principles of constitutional justice.   
 
An amendment which was set down by the Opposition Spokespeople passed at the Committee 
Stage which resulted in the insertion of Section 35(E)(1)(c) into the 2019 Bill, it therefore 
provides that a function of a guardian ad litem is: 
 

‘(c) to represent the child’s interests in the proceedings to which the guardian ad litem 
has been appointed.’66 

 
In the view of this author, if enacted, this would have the effect of elevating the status of the 
guardian ad litem. A more concrete and substantial status, as well as fair procedure rights, 
would inevitably flow from the fact that the guardian ad litem is appointed to represent the 

 
61 Ibid n. 40, s. 35(E)(1)(a)-(b). 
62 Ibid n. 40, s. 35(E)(2)(a).  
63 Ibid n. 40, s. 35(E)(2)(b).  
64 Ibid n. 48, p. 9.  
65 This conclusion is drawn on foot of reading section 35(E)(9) with section 35(E)(6) of the Child Care 
(Amendment) Bill 2019.  
66 Ibid n. 40, s. 35(E)(1)(c).  
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child’s interests. However, it remains unsatisfactory that, at least on its face, the Bill seeks to 
provide the guardian ad litem with a status that is no more than an expert witness.  
 
There are several major issues with this approach. First, Coulter and Corbett highlight their 
assumption that the guardian ad litem will always be a notice party to the proceedings with 
access to all relevant court documents, but as they also highlight this is not provided for in the 
2019 Bill.67 Thus in the view of this author, it is a risky assumption to make.  
 
It is to be welcomed that, on foot of amendments set down at the Committee Stage, the only 
basis upon which a guardian ad litem can be denied access to information relating to the welfare 
of a child and therefore, presumably the child’s social work file and court documents, is on the 
basis of reasons which relate to the General Data Protection Regulation, the Data Protection 
Act 2018 and/or legal professional privilege.68 
 
Second, the 2019 Bill provides absolutely no guarantee that a guardian ad litem will be heard 
on each occasion that the matter is before the Court or that their report will be sworn into 
evidence.69 The fact that any party or the Court may call a guardian ad litem as a witness70 
presumes that they will not be heard at each court sitting. In fact, it appears they are at the 
mercy of the other parties to the proceedings, who may have an interest in the guardian ad litem 
not being heard, or the Court, as to whether they will be heard at all; this is an approach that 
does not conform with the requirements of Article 42A.  
 
Third, the former Minister has previously asserted that guardians ad litem may also continue 
to make applications pursuant to section 47 of the 1991 Act, which allows ‘any person’ to seek 
directions or a court order in respect of any matter concerning the welfare of the child. It is a 
wide-ranging discretionary power, as recognised by Baker J in VQ v Horgan [2016] IEHC 631. 
However, a peculiar and deeply disturbing impact of the draft legislation could be that a 
guardian ad litem is in fact barred from doing so. The logic of this observation is that once a 
person brings an application under section 47 of the 1991 Act, he or she becomes a party to 
that application. If a guardian ad litem is explicitly prohibited from becoming a party to the 
proceedings on foot of Section 35(E)(9) of the 2019 Bill, considerable doubt then surrounds 
their ability to bring such applications.  
 
Fourth, without a status similar to that of a party to the proceedings being enshrined in the 
legislation, considerable questions remain in respect of two current and vital functions of the 
guardian ad litem. These are, the guardian’s right to cross-examine witnesses and to challenge 
decisions in respect of a child’s welfare by way of judicial review. In respect of the latter, given 
that the 2019 Bill couches the guardian ad litem’s position as similar to a witness, if not in fact 
a witness, one must ask the question – in what other proceedings would a witness ever be 
permitted to cross-examine another witness. The answer is never. It remains to be seen whether 
the 2019 Bill will permit a guardian ad litem to cross-examine, but in the view of this author 
that is very questionable. Without such a right, children’s rights and interests will not be 
adequately protected – this function allows a guardian ad litem to illicit information in respect 
of a child’s welfare on the court record, to indirectly argue for funding to be made available 
for a child’s need, or to seek for another witness to reinforce what is in the child’s best interests.  
 

 
67 Ibid n. 49, p. 9.  
68 Ibid n. 40, s. 35(G)(4).  
69 This is an observation with which Coulter and Corbett agree, see: Ibid n. 48, p. 10.  
70 Ibid n. 40, s.35(E)(6).  
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This author supports the Opposition Spokespersons’ attempt  to delete Section 35(E)(9) of the 
2019 Bill at the Committee Stage.71 The aforementioned provision states that a child is not a 
party to the proceedings. Again, regrettably this amendment was ruled out of order on the basis 
that it would place a charge on the Revenue; it will now be up to the individual who holds the 
office of Minister for Children and Youth Affairs to decide whether they will accept the 
amendment or not.   
 

(iv) Legal Representation and the Child’s Right to Fair Procedures 
 
In referring to the current regime, Baker J stipulated in A’OD v O’Leary:  
 

‘I consider that the Oireachtas intended the appointment of a guardian to be a means by 
which a child could engage in the litigation, and the appointment is an alternative to the 
appointment of the child as a party, or as a person with some of the rights of a party. 
That being so, the guardian ad litem must in my view in appropriate circumstances have 
the capacity to engage a solicitor or solicitor and counsel. It is not mandatory that such 
be so, but it is in my view a necessary implication from the scheme of the Act if one is to 
interpret it in the context of constitutional and natural fair procedures, and if a child who 
is represented by a guardian ad litem is to be treated as having full procedural rights to 
engage in the proceedings.’ 72 [emphasis added].  

 
Dignam, Duggan and McDonnell indicate:  
 

‘The right to fair procedures and the right to natural and constitutional justice apply 
equally to children as to adults. This was clear prior to the coming into effect of Article 
42A of the Constitution and can only have been strengthened as a result of that Article 
taking effect (see FN and EB v CO, HO and EK [2004] 4 IR 311). Children enjoy the 
same personal rights as adults and their procedural rights should be promoted and 
protected.’73 

 
It does not appear that much has been done to address Ms Justice O’Hanlon’s considerable 
misgivings in respect of the approach to the guardian ad litem system that was proposed by the 
Government in 2015. In a 2016 submission to the Department of Children and Youth Affairs, 
the High Court Judge (with the support of her colleague Mr Justice Abbott), is reported as 
stipulating that removing the right of court-appointed guardians to legal representation would 
be a ‘reversal’ of the constitutional rights of children and ‘extremely short-sighted’. O’Hanlon 
J argued that legal representation for guardians ad litem is ‘an essential component in assisting 
the court.’74 
 
Admittedly, it is not clear whether O’Hanlon J was also referring to District Court child  care 
proceedings or exclusively to High Court special care proceedings. However, in the view of 
this author, the premise upon which her observations were based applies as much to District 
Court proceedings as it does to proceedings in the High Court.  
 

 
71 See: Ibid n. 55.  
72 Ibid n. 57, para. 105.  
73 Ibid n. 17.  
74 F Gartland, ‘Children’s rights threatened by Government plan, judge warns’ (27 October 2017) Irish Times, 
available at: https://www.irishtimes.com/news/crime-and-law/children-s-rights-threatened-by-government-plan-
judges-warn-1.2844634 [accessed 17 November 2019].  
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As already stipulated, in the view of this author, the insertion of section 35(E)(1)(c), detailed 
above, will have significant ramifications for the child’s right to fair procedures and, in 
particular, a child’s right (through their guardian ad litem) to obtain legal advice and 
representation.  
 
Notwithstanding this, section 35(D) of the 2019 Act remains in place. This provision appears 
to be an attempt on the Government’s part to conform with the dicta of Baker J at paragraph 
105 of A’OD v O’Leary, detailed above. The learned Judge stated that the guardian ad litem 
must in appropriate circumstances have the capacity to engage a solicitor or solicitor and 
counsel. However, the aforementioned statutory provision appears to not take account of the 
final portion of that passage, in which Baker J stipulates, that in order for a child to have their 
full procedural rights protected the guardian ad litem, acting as their representative, must have 
access to legal representation.  
 
Section 35(D)(1) of the 2019 Act provides for legal representation for all guardians ad litem in 
secure care proceedings in the High Court. However, Section 35(D)(2) provides the Minister 
with discretion as to whether a guardian ad litem will be provided with legal advice and/or 
legal representation in respect of District Court child care proceedings. In deciding whether to 
make provision for same, the Minister will have regard to the following matters specified at 
Section 35(D)(3): 
 

‘… (a) whether it is in the best interests of the child that legal representation be provided;  
(b) any views in relation to legal representation for the guardian ad litem expressed by 
the court that made the order;  
(c) whether the guardian ad litem intends to make an application under this Act in 
relation to the child;  
(d) the opinion of the guardian ad litem in relation to any application in the proceedings 
by the Child and Family Agency;  
(e) whether it would be unreasonable to expect the guardian ad litem to deal with the 
matter to which the proceedings concerned relate without legal advice or legal 
representation, or both, because of its complexity or for any other reason;  
(f) whether there are special circumstances that make it appropriate for legal 
representation to be provided;  
(g) such other matters as the Minister considers appropriate.’  

 
Noble has also succinctly summarised how illogical the situation that arises from Section 
35(D)(3) actually is, particularly when compared to Section 35(D)(1):  
 

‘Under this legislation social workers have full rights of legal representation, parents 
have full rights of legal representation, but those representing the voice of the child will 
now have to apply to the minister for sanction to be represented. How can that conform 
with Article 42A of the Constitution?’75 

 
This author concurs with that view – the approach in respect of legal representation envisaged 
by sections 35(E)(2)-(3) of the 2019 Bill do not conform with Article 42A or in fact, Article 6 
of the European Convention on Human Rights. The body of caselaw in respect of Article 6 
rights is vast, however, the authors of the Bar of Ireland’s submission to the Department of 

 
75 Ibid n. 7.  
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Children and Youth Affairs succinctly summarise some examples of the jurisprudence that 
impacts upon the right of the child (and thus, the guardian ad litem) to legal representation.76  
 
In addition, although of legally effect, the Council of Europe’s Guidelines on Child Friendly 
Justice are informative and provide that: 
 

‘[C]hildren should have the right to their own legal counsel and representation, in their 
own name, in proceedings where there is, or could be, a conflict of interest between the 
child and the parents or other involved parties.’77 
 

Where a child is not appointed as a party to proceedings, pursuant to section 25, in which case 
they will inevitably have a right to legal representation, the principle espoused by the 
aforementioned Guidelines must still apply. To submit otherwise would be to argue that those 
children who are of an age, sufficiently mature and/or emotionally stable enough to act as a 
party have a greater suite of rights and will be treated more favourably under the law than those 
children who are not in a position to become a party. The approach adopted in England and 
Wales,78 where all children have a solicitor (who take their instructions either directly from the 
child or from the guardian ad litem) should be adopted to ensure an equality of arms between 
the child and all the parties to the proceedings. 
 
In addition to the significant issues that surround the impact of Section 35(D) on the equality 
of arms in child care proceedings, a number of ancillary matters also fall to be briefly 
considered.  
 
First, while the Minister will consider any views in relation to legal representation expressed 
by a court, she will not be obliged to comply with those views. In the absence of the District 
Court having jurisdiction to direct the Minister to provide legal representation where a judge 
believes, for example, that it is in the best interests of the child that such legal representation 
would be appointed, and the Minister ignores or goes against the views of that judge, this could 
seriously undermine the separation of powers principle.  
 
Second, the Section envisages that where it is necessary (either at the commencement or at a 
later time in the proceedings) for legal representation to be appointed, this may occur. However, 
this position is characterised by a fundamental flaw, it assumes that a guardian ad litem who 
will often not be a trained lawyer, will be aware of their legal duties, obligations and rights in 
order to carry out their function effectively. It also mistakenly assumes that a guardian ad litem 
will be aware when a legal issue or problem arises in order to seek legal representation, while 
this may sometimes be the case, it will not always be. In that same vein, it completely ignores 
the reality of District Court proceedings, developments occur at a fast pace, and the guardian 
ad litem’s urgent requirement for legal advice or representation could have passed before they 
are able to submit a request to the Minister. This will ultimately lead to issues in respect of 
children’s rights falling through the net.  
 
Third, O’Malley J has held in CFA v OA [2013] 3 IR 287, at paragraph 57, that a respondent 
parent in child care proceedings has the right to choose her own legal representative, regardless 
of her eligibility for legal aid. An issue therefore arises in respect of the proposed panel of 

 
76 Ibid n. 42, paras. 6.5-6.9.  
77 Council of Europe, ‘Guidelines on Child Friendly Justice’, para. 37, available at: 
https://rm.coe.int/16804b2cf3 [accessed: 17 November 2019].  
78 See: R, E, J, K v Cafcass [2012] EWCA Civ 853, paras. 7-9.  
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lawyers that will be appointed by the Minister to provide advice and/or representations to 
guardians ad litem. If the child enjoys the same suite of rights as that of their parents, as this 
paper contends, the guardian ad litem as the child’s representative arguably also has a right to 
have legal representation of their choice; while certainly ancillary, it is an issue that should be 
considered.  
 
In this author’s view, many of the issues outlined in this subsection of the paper would again 
be rectified by the proposed amendment to section 35(D) set down at the Committee Stage by 
the Opposition Spokespeople, it substitutes sections 35(D)(2)-(3) for the following: 
 

‘35D. Following the making of an order under section 35(B)(3), the Minister shall 
provide or arrange for the provision to the guardian ad litem of legal advice and legal 
representation.’ 

 
This too was ruled out of order at the Committee Stage, on the basis that it would result in a 
charge being placed on the Revenue.  
 
Although it preceded publication of the 2019 Bill, the portion of The Bar of Ireland’s 
submission which deals with legal representation for guardians ad litem is as relevant now as 
it was then, it stated: 
 

‘[T]he contention that Guardians ad litem will continue to be appointed and avail of 
legal representation in secure care cases creates an unnecessary discrimination between 
types of cases and the children involved. It cannot be the case that children's 
constitutional rights enshrined in Article 42A are protected only in the High Court and 
not in the District Court. Only a profound misunderstanding of the potential for 
complexities that can arise in cases involving children could give rise to such a 
distinction. There can be a very fine line between a case involving secure care and a 
child not in secure care.’79 
   

It now falls to the next Minister for Children and Youth Affairs to decide if they will reconsider 
the legislation.  
 
V. CONCLUSION  
 
The draft legislation discussed throughout this paper has been billed by the Government as 
making significant progress in respect of the rights of children who are the subject of care 
proceedings. This author has no reason to doubt that was the former Minister’s aim at the 
commencement of the review process. However, that aim has not been reflected in the 2019 
Bill.   
 
While this is regrettable, it is not too late to rectify the problems that have been highlighted 
throughout this paper. It is necessary that the Bill is revisited and that changes are made in 
respect of the appointments of guardians ad litem, their status and function, and their 
entitlement to legal representation.  
 

 
79 Ibid n. 42, para. 2.8.  



 24 

The former Minister referenced costs as ‘a key component in concerns that will drive the reform 
(of the Guardian ad litem Service)’80 [clarification added]. However, children’s fundamental 
rights to representation, to be heard, and to fair procedures should not be reduced to monetary 
value or cost.  
 
It is helpful to  revert once again to Mandela’s quote that opened the paper:  
 

‘There can be no keener revelation of a society’s soul than the way in which it treats its 
children’. 81 
 

If any issue was to justify political compromise, it is this. This author therefore urges the next 
Government to address the weaknesses in the Bill, before it is too late.  

 
80 Minister of Children and Youth Affairs, Katherine Zappone TD, ‘Child Care (Amendment) Bill 2019: Second 
Stage (Resumed)’ (19 September 2019).  
81 Ibid n. 1.  


