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The Operation of Council Regulation EU 2201/2003 post Brexit. 

 

1.0. A few preliminary comments are necessary.  

1.1. The European Union (Withdrawal) Act 2018 was amended by the 

European Union (Withdrawal agreement) Act 2020,. The effect of this is to 

enact into UK law provisions of EU law to continue up to and after the end 

of the implementation/transition period as “retained EU law”.  In 

interpreting this law, the UK courts  are not bound by any principles laid 

down or decisions made on or after the end of the implementation period  

by the European Court of Justice and cannot refer the matter to the 

European Court of Justice.  These provisions include EU Regulations 

which are   “operative” at the end of the period. Operative provisions 

include law  which has come into  force but is stated to apply at a later 

date.   The effect of this is that Council Regulation (EU) 2201/2003 and 

Council Regulation (EU)2019/1111 both continue as part of UK domestic 

law unless or until they are amended or repealed  by UK legislation.  

1.2. A notable exception to the incorporation of EU law into UK domestic law 

is the European Charter of Human Rights. There has been much discussion 

over the legal effect of this omission, with the UK Government stating that 

is continuation is not necessary as the Charter is declaratory only and 

further that the UK continues as a party to the European Convention 

Human. It is of great relevance in light of the decision of the European 

Court of Justice in McB -v- E and Article 6(1) of the TEU which provides 

that EU law must be interpreted in light of the Charter  of Human rights. In 

McB this principle framed the interpretation of  “custody rights” in EU 

Regulation 2201/2003.  
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1.3. In any discussion of the operation of Council Regulation (EU)2201/2003 

(Brussels II bis), it is critical to refer  to  the provisions of Council 

Regulation (EU) 2019/1111 (Brussels II bis Recast). This Regulation has 

direct effect in all Member States (save for Denmark) from 1 August 2022. 

The key changes regarding children introduced by this Regulation are  

(i) The introduction of an obligation to provide children the subject of any 

application with a genuine and effective opportunity to express their 

views in proceedings that concern them. Article 21 imposes an obligation 

on the courts of Member States exercising substantive jurisdiction  to 

provide a chid who is capable of forming their own views with a genuine 

and effective opportunity to express their views either directly or through 

a representative or through appropriate body. The obligation also applies 

to  Hague Convention abduction proceedings. The new Regulation does 

not harmonize the manner in which the views are to be ascertained – and 

there are exceptions to the requirement in light of best interests, for 

example where parents agree. ( Recital  (39))   

(ii)  Exequatur is abolished for the enforcement of any decision concerning 

children - this is the application to have a decision made in another  

Member State declared enforceable which frequently leads  to confusion 

and delay. Brussels II bis recast has abolished this requirement.  

 

(iii) There are clearer and enhanced rules on intra-Member State child 

abduction. Article 24 deals with “expeditious court proceedings”. The 

court of first instance shall give its judgment no later than 6 weeks – the 

higher court shall give its judgment no later than 6 weeks. There is now 

an onus on Member States to consider concentrating this jurisdiction ( 

See recital 41) -this will be important when dealing with cases from  
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some other Member States where Hague cases are dealt with by local 

courts. This has long been an aim of the Hague Conference and will 

ensure that a small number of judges become expert in the area. Member 

States must consider limiting the number of appeals to one.  

(iv) Article 27 provides for direct judicial communication in Hague 

proceedings. Article 27(6) provides that a decision for return of the child 

may be declared provisionally enforceable,  notwithstanding any appeal if 

this is required by the best interests of the child.  (This type of order can 

give rise to questions as to change of habitual residence ) 

 

(v) Article 29 replaces the controversial Article 11(6) and (7)  of Regulation 

2201/2003 which introduced the second step procedure in cases were the 

Court in the requested State refuses to return the child on the grounds set 

out in point ( b) of Article 13(1) (grave risk)  or Article 13(2) ( presumed 

to be children’s wishes) . In the present incarnation, if an order refusing 

return on either ground is made and there are no pre- existing proceedings 

in being in the requesting State,  there is an onus on the competent 

authority in the requesting state to bring the matter back to court so the 

parties can be notified and allowed make representations. This is now to 

be changed to provide that the onus is on the parties to seize  the court of 

the requesting State within 3 months of being notified. Where there are 

proceedings in being in the requesting State and the court refusing return 

is aware of this, that court must within one month of the decision, 

transmit the relevant documents to the court in the requesting State . 

Importantly the Regulation continues to provide that the final decision is 

with the court of origin of the child.  
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(vi) New rules are introduced for the recognition of agreements relating 

to children. Article 64 provides that, once certified in the Member State 

of origin they are enforceable as if they were court orders in all Member 

States.  

(vii) There are clearer rules regarding the method of placement of 

children in care in other EU Member States – there is a  need for prior 

consent for all placements Article 82.   

(viii) There is harmonisation of rules of enforcement of orders. (Section 

3) The Regulation modifies the certificates to be issued in order to allow 

enforcement throughout Member States. A court in one state can request 

assistance of a court in another Member State in enforcing orders – in 

particular access ( Article 81) 

(ix) Mediation and ADR is given new emphasis, in particular in cases 

of Child Abduction (Recital 43) 

 

As we will see later on , many of these changes deal with criticisms of UK 

academics as to the operation of the Regulation and improve the position of 

parents in Member States over those not governed by EU law but only reliant of 

the Hague Conventions.  

 

2.0. What will happen at the  end of the transitional/implementation 

period ?  

2.1. There are fundamental differences in the basis of international jurisdiction 

between civil and common law jurisdictions. The first is that our civil law 

colleagues do not recognise the notion of “domicile” as it is meant in the 

UK and common law jurisdictions. The second is the notion that lis 
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pendens regulates how parallel proceedings are dealt with – Concepts of 

forum conveniens or forum non conveniens  do not easily fit in with the 

basic rule ( as set out the EU Regulations) that the proceedings first in time 

are those which prevail. The apparently inflexible interpretation of the 

Regulation by the Court of Justice ( for example as in the case of MH -v- 

H) causes consternation and criticism of  EU regime by both government 

and academics in the UK . In addition the willingness of the other Member 

States to apply the domestic law of other Member States in cases in which 

they have seisin , when both Irish and UK courts are firmly in the land of 

the law of the lex fori, can seem unusual.   

2.2. In my view, these are all the foundations of the enthusiastic response of 

some of our colleagues to Brexit and the opportunity to either ditch the 

Regulation or at least to pick the best bits and incorporate them into 

domestic law or into a “bespoke” agreement. The obstacles to this outcome 

is that the parties would have to agree on the fundamental differences 

between them – such as domicile as a connecting factor; lis pendens; 

application of the Charter; position of the Court of Justice – indeed all the 

issues which give rise to the rejection by the UK Government of the 

Regulation to begin with.  

2.3. The UK does not  object to the accepted international norm that the court 

of the place of habitual residence of children is the place where 

proceedings should be determined.  However the general view has been 

expressed that as this is established by the  1996 Hague Child Protection 

Convention, that there is no need for the Regulation in that regard.  

2.4. As the 1980 Hague Convention on Child Abduction is the core 

international instrument protecting children against wrongful removal of 

children over international frontiers,  the issue is whether the (present) 
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Article 11 second step procedure is a help or hindrance in the operation of 

the Regulation. Paul Beaumont has highlighted the difficulties arising from 

Article 11. The 2017 Nuffield Foundation study of the practical effect of 

Article 11 operated concluded that the return orders eventually made 

pursuant to Article 11(8) are rarely ever implemented either through legal 

enforcement or otherwise.  The  research found that the Article 11 

procedure gives false hope to left-behind parents; is only accessible to 

those who are made aware of the procedure by solicitors or other 

organisations and in some countries legal aid is limited, so even those 

aware of the procedure might not be able to utilise it.  The procedure also 

increases animosity between the parents, prolongs the period of instability 

for the child and can deal contact between the child and the left behind 

parent.  The conclusion was that this should be removed from the 

Regulation. As started earlier it has not been removed.  

 

2.5. If the UK  preserves the EU rules in its domestic law the UK will still 

apply Article 11 in relation to children which have been abducted into the 

UK.  However, this will not apply in relation to children which are 

abducted from the UK into an EU Member State as the Article 11 override 

procedure will not apply.    From 2022  all EU judgments concerning 

children will automatically enforceable in the UK, but not so the other way 

round. Similarly, agreements in relation to children will have full legal 

force in the UK but not vice versa.   

2.6. Further, given the on-going review of the relevant Regulation it is highly 

likely that  Council Regulation 2019/1111 will be further amended. UK 

law will inevitably fall all our of sync with EU law.  ( This is also highly 

likely with the Service Regulation which has been  the subject of extensive 

review and most likely will be amended). Finally the EU law is and will 
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continue to be subject to uniform interpretation by the Court of Justice. Not 

so with the UK law, leading to the potential for conflicting interpretation of 

the same rules.  

 

3.0. Fall back position – Reliance on the Hague Conventions.  

3.1. Beaumont (in 2017) concluded that there was nothing to fear from Brexit 

as there was a clear exit strategy of falling back on the 1980 and the 1996 

Hague Conventions for the regime applicable to children. He (unlike other 

commentators ) did not see any difficulty with the effect of Opinion 1/13 

of the Court of Justice . This Opinion was requested to clarify whether the 

exclusive competence of the EU encompasses the  acceptance of accession 

of a non-EU Member State to the 1980 Convention on Child Abduction.  

The court found that as the subject matter covered by the Hague 

Convention concerning cross border implications in which the EU had 

internal competence and as it had addressed the issue in Regulation 

2201/2003, the EU had external competence. The court decided that the 

competence was exclusive.  Some commentators believe this Opinion to 

lead to a situation where at the end of the implementation period, the 

operation of the Hague Conventions between the UK and the EU would 

not be possible without further ratification/agreement.  

 

3.2. In the event that the 1996 Hague Child Protection Convention is in effect 

between the UK and EU, difficulties will arise.  Children with habitual 

residence in the EU Member States will still be subject to the jurisdictional 

rules in Article 8 et seq of 2201/2003 as amended by 2019/1111, even if 

there were strong connections to the UK, for example because one or both 

of the parents habitually reside in the UK.  Under the Regulation the last 

habitual residence of the child “at the time the court is seized” is relevant 
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for general jurisdiction,  whereas Article 5(2) of the Hague Child 

Protection Convention refers to the habitual residence at the time of the 

court decision.  This will give rise to forum shopping in respect of 

children. (More difficult problems arise in relation to the maintenance  as 

the 2007 Hague Maintenance Convention does not set any jurisdictional  

rules other than in Article 18)  

 

3.3. Crucially for left behind parents, the 1996 Hague Child Protection 

Convention makes no provision for continuing jurisdiction after a lawful 

move. Article 9 of Regulation 2201/2003 allows for the courts of the 

child’s former habitual residence deal with access rights of the left behind 

parent for a period of three months after the move.  

 

3.4. One of reasons Beaumont (2017) champions reliance on the 1996 

Convention rather than the EU regime is because the a court with 

jurisdiction has a wider discretion under Article 8 of the 1996 Convention 

to transfer  the case to a court without jurisdiction which is better placed to 

hear the case. Under the 1996 Convention, the transferring court must be 

satisfied that there is a substantial connection between the child and the 

other State. This allows greater flexibility, whereas it is specifically stated 

in Recital 26 of Regulation 2019/1111 that the Regulation must set out 

“exhaustive” elements of particular connection. Beaumont also emphasizes 

that under the 1996 Convention, it is only the court which has been asked 

to accept the case which must be satisfied that the transfer is in the best 

interests of the child , whereas under 2201/2003, both courts must be 

satisfied that this is the case. However this requirement  has been changed 

by Regulation 2019/1111 (Article 12)  the requirement of best interests is 

specifically excised from the Article 15.  
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3.5. There is an emphasis on choice of court under Regulation 2019/1111 

which is not provided for under the 1996 Hague Convention 

 

3.6.  In relation to non-recognition, the jurisdiction of the court of origin can be 

reviewed  under Article 23 of the 1996 Hague Child Protection Convention 

and whereas under Council Regulation EC 2201/2003, Article 24 

specifically prohibits the review of the jurisdiction of the court of a 

Member State of origin. Article 26 of the 1996 Hague Child Protection 

Convention states that measures requiring enforcement  must be subject to 

exequator - that is it must be declared enforceable or must be registered for 

the purpose of enforcement.   

 

3.7. Most importantly the international Conventions arising from the Hague 

Conference are not subject to uniform interpretation by any international 

body.  On the other hand, the Court of Justice has regularly interpreted the 

meaning of Council Regulation 2201/2003, and crucially has done so in 

light of the jurisprudence of the Court of Human Rights and has applied 

the Charter of Fundamental rights. 

 

4.0. Developments in the Hague  and what they tell us 

 

4.1.  Since 2012 the Permanent Bureau in the Hague has been working on a 

draft Convention dealing with the cross-border recognition and 

enforcement of agreements dealing with children. During its work,  the 

Expert group developed a navigation tool or practice guide as to the 

present method of having such agreements recognized or enforced This 

demonstrated the complexities involved in formalizing and making 

enforceable agreements entered into between parents in respect of their  
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children either before or after a lawful or wrongful move. One of the many 

problems that arose for consideration was the difference in steps which are 

required depending on the two or more differing jurisdictions which are 

involved and which if any of the differing Conventions apply. The fact that 

a need for such  Convention has been identified speaks for itself . However 

the process has demonstrated the huge delays in drafting and finalizing 

such a Convention and then the delays in having it  ratified and 

implemented . One need only look at the journey of the 1996 Hague 

Convention to see the problems.  

 

4.2. On the other hand both the present Regulation ( in Article 46 ) and Section 

4 in Regulation 2019/1111 allow for the enforcement of agreements 

between parents. The new Regulation deals with many of the problems 

identified by the Expert Group – for example where child abduction 

proceedings are  settled, the court hearing those proceedings can accept the 

settlement by virtue of Article 10 ( choice of court clause) once one of the 

connecting factors exist. In most cases the parent who has come into the 

jurisdiction will assert habitual residence there.  This agreement (once 

certified ) is then automatically enforceable throughout the EU with no 

further action .  

 

4.3. These provisions are of huge importance – whereas there are always 

complexities in international cases, continual revision and improvement in 

the applicable rules is possible and indeed it is the usual procedure in the 

EU. However the UK decides to deal with international disputes about 

children, I believe their withdrawal from the EU is overall disadvantageous 

to the very many children and parents in the UK who are part of the coterie 

of “international families,” whether or not that family is  in conflict .  
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