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Introduction 

 

This paper proposes to cover some, but by no means all, of the legislative changes brought 

about by the enactment of the Children and Family Relationships Act 20151 (“the Act of 2015”) 

and some very important provisions introduced by the Act (primarily in the area of donor-

assisted human reproduction, which said provisions will commence on the 4th May 2020) must 

be left for another speaker on another day! 

 

Part 4 of the Act of 2015 introduced certain amendments to the rather antiquated Guardianship 

of Infants Act 1964 (“the Act of 1964”) and the aim of this paper (hopefully without being too 

laborious!) is to bring you on a whistle-stop tour of the new order.  That said, I don’t propose 

to cover those parts of the Act that have not been amended, or that have been amended 

previously by legislation other than the Act of 20152 or that have only been amended as to form 

(as opposed to substance) by the Act of 2015. 

 

But before we begin – it seems to me that the Ireland in which the Act of 1964 was commenced 

(on the 25th March 1964) is hardly recognisable from the Ireland of today.  And just to put it in 

context, in the year 1964: 

• Éamon de Valera was President 
• Seán Lemass was Taoiseach 

  
 

1 enacted 6th April 2015, commenced variously, 1st July 2015; 18th January 2016; 31st July 2017; 2nd November 
2017; 6th October 2019 & 4th May 2020, with some sections not yet commenced 
2 e.g. by the Status of Children Act 1987, the Children Act 1997 and otherwise 
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• Cearbhall Ó Dálaigh was Chief Justice 
• John Charles McQuaid was the Roman Catholic Primate of Ireland and Archbishop 

of Dublin 
• the death penalty was abolished for all but the murder of Gardaí, diplomats and 

prison officers 
• Brendan Behan and Seán O’Casey died 
• Philadelphia, Here I Come! opened at the Gaiety Theatre 
• Arkle won the Cheltenham Gold Cup and the Irish Grand National, and 
• our currency was linked to sterling and pounds, shillings & pence were the order 

of the day. 
 

 

From the Guardianship of Infants Act 1964 to today 

 

In reading some of the pre-enactment Dáil debates from 1963 & 1964 one is brought back to a 

time where the law relating to children was governed by a myriad of legislation3 and where 

mothers were not accorded automatic rights of guardianship or custody! 

 

The Act of 1964 was an Act of reform and at least some of the changes brought about by the 

Act were influenced by Article 42.1 of the Constitution4 and the case of the Tilson Infants,5 but 

be that as it may, the Act of 1964 is still very much an Act of its time,6 and without a shadow 

of a doubt, the Act of 1964 was shaped by the Ireland of the time, an Ireland that was heavily 

influenced by the catholic church and in which the family based on marriage was afforded 

enhanced protection. 

 

One of the primary aims of the Act of 1964 was to give statutory effect to the principle that in 

any proceedings involving a child, that child’s welfare must be the first and paramount 

consideration and thankfully, that principle remains with us today, albeit that the wording of 

the Act of 2015, reflecting the constitutional amendment in 2012,7 now refers to “the best  

  

 
3 (ranging from 1662 [Tenures Abolition Act], to 1873 [Custody of Infants Act], to 1886 [Guardianship of Infants 
Act], to 1891 [Custody of Children Act]) 
4 “The State acknowledges that the primary and natural educator of the child is the Family and guarantees to 
respect the inalienable right and duty of parents to provide, according to their means, for the religious and moral, 
intellectual, physical and social education of their children”
5 Re Tilson, Infants: Tilson v AG [1951] IR 1 
6 e.g. referring as it does to “infants” and “illegitimate children” as opposed to “children” simpliciter 
7 Bunreacht na hÉireann, Art 42A 



 
 

Page 3 of 25 
 

interests of the child as the paramount consideration”8 instead of “the welfare of the infant [as 

being] the first and paramount consideration.” 9 

 

 

Children and Family Relationships Act 2015 

 

We are all aware that the Act of 1964 has been amended from time to time,10 including the 

substitution of “child” for “infant”,11 the removal of the reference to “illegitimate children”12 

and various other provisions being made for children whose parents are not married to one 

another.13 

 

However, by far the most sweeping reforms to the Act of 1964 came about upon the enactment 

of the Act of 2015, following on from what is colloquially known as the Children’s Rights 

Amendment to the Constitution.  The Children and Family Relationships Bill was described 

by the then Minister for Justice, Frances Fitzgerald, in February 2015 as 

“a watershed in the development of family law … [aligning] our family law with the 
realities of modern and family life …[addressing] a world where children are reared in 
married families, in lone parent households, in blended families, in households headed 
by same-sex couples or by grandparents and other relatives … [acknowledging] that all 
of these children have in common the fundamental need for security and stability in their 
family situations.  They are entitled to clarity in the rules on parentage, guardianship 
and access.  They need to know that there is someone who has a legal duty to look after 
them.  Where the relationship between the adults breaks down, a child must have fairness 
and as much stability as legally possible.”14 

 

So, I wonder, has the Act of 2015 lived up to what was forecast by former Deputy Fitzgerald? 

  

 
8 the Act of 1964, s.3 as amended by the Act of 2015, s.45 – with effect from 18th January 2016 
9 the Act of 1964, s.3 as originally enacted 
10 referred to as a “labyrinth of amendments” by MacGrath J in LC v. KC [2019] IEHC 513 
11 Children Act 1997, s.12 
12 the Act of 1964, s.6(4) as substituted by the Status of Children Act 1987, s.11 
13 e.g. Status of Children Act 1987 and Children Act 1997 
14 Dáil Debate, 24th February 2015 
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Guardianship 

 

Firstly, looking at guardianship – if it walks like a duck, and talks like a duck, then it must be 

a duck!  In a similar vein, most of us know what guardianship is or what it looks like, but when 

it comes to defining guardianship, it’s a different story.  And one of the reasons why, I suggest, 

is because there is still no all-encompassing statutory definition of guardianship – more of 

which anon! 

 

In 2003, Finlay Geoghegan J in RC v. IS,15 approved the definition of guardianship as 

describing: 

“the group of rights and responsibilities automatically vested in the parents of a child 
born within marriage and in the mother of a child born outside marriage in relation to 
the upbringing of a child … Guardianship encompasses the duty to maintain and 
properly care for a child and the right to make decisions about a child’s religious and 
secular education, health requirements and general welfare.  The right to custody of a 
child is one of the rights that arises under the guardianship relationship.”16 

 

And until the enactment of the Act of 2015, the categories of person who could be guardians 

of a child were essentially limited to: 

1. the [married] father and mother of a child;17 
2. the mother of a child born outside marriage;18 
3. the father of a child born outside marriage, either by court order19 or by 

agreement;20 
4. testamentary guardians;21 
5. guardians appointed by the court;22 

 

The Act of 2015 (together with the Marriage Act 2015) has broadened out the categories of 

person who are automatically deemed to be guardians of a child, persons who have rights of 

guardianship and/or persons who may apply to the court to be guardians of a child. 

  

 
15 [2003] 4 IR 431 at 439 
16 Shatter’s Family Law (4th ed) at 531 
17 the Act of 1964, s.6(1) 
18 the Act of 1964, s.6(4) 
19 the Act of 1964, s.6A, as inserted by the Status of Children Act 1987, s.12 
20 the Act of 1964, s.2(4), as substituted by the Children Act 1997, s.4 
21 the Act of 1964, s.7 
22 the Act of 1964, s.8 
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Rights of parents to guardianship (the Act of 1964, s.6) 

 

Those persons who are now automatically deemed to be joint guardians of a child are: 

1. the [married] father and mother of a child;23 
2. each of a same-sex married couple who have jointly adopted a child under an 

adoption order;24 
3. each of the civil partners or each of a cohabiting couple who have jointly adopted 

a child under an adoption order;25 
 

And it remains the case that the mother of a child born outside marriage, remains that child’s 

sole guardian,26 unless any other person is entitled to be, or is appointed or declared to be, a 

guardian pursuant to the provisions of the Act of 1964. 

 

 

Rights of certain parents to guardianship (the Act of 1964, s.6B27) 

 

This section applies to a situation where a child is conceived by way of a donor-assisted human 

reproduction (DAHR) procedure and provides inter alia for: 

1. the husband,28 civil partner29 or cohabitant30 of the mother of a child to be a 

guardian of the child, or 

2. where a person and the mother of a child make a declaration of parentage31 pursuant 

to the provisions of s.5 of the Act of 2015, for that person to be a guardian of the 

child. 

  

 
23 s.6(1), as substituted by the Marriage Act 2015, s.16 – with effect from 16th November 2015 
24 s.6(1), as substituted by the Marriage Act 2015, s.16 – with effect from 16th November 2015 
25 s.6(1), as inserted by the Act of 2015, s.47 – with effect from 2nd November 2017 
26 s.6(4) 
27 as inserted by the Act of 2015, s.49 – with effect from 4th May 2020 
28 s.6B(1) 
29 s.6B(2)(a) 
30 s.6B(2)(b) & s.6B(3) 
31 s.6B(2)(c) & s.6B(4) 
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Power of court to appoint guardians (the Act of 1964, s.6A32 & s.6C33) 

 

And then separately, the Act of 2015 has extended the categories of those persons who are now 

entitled to apply to become a guardian of a child, and these categories now are: 

1. the father of a child born outside marriage, either by court order34 or by 
agreement;35 

2. a person over the age of 18 years who, as of the date of the application:36 
a. is married to; or is in a civil partnership with; or is for in excess of three years 

cohabiting with; the parent of the child, and 
b. has shared with that parent responsibility for the child’s day-to-day care for 

a period of more than two years; 
3. a person over the age of 18 years who, as of the date of the application has provided 

for the child’s day-to-day care for a continuous period of more than 12 months, and 
the child has no parent or guardian who is willing or able to exercise the rights and 
responsibilities of guardianship in respect of the child.37 

 

Those entitled to apply for guardianship (i.e. the categories mentioned immediately above) 

must do so on notice to the parents/guardians of the child38 and insofar as the applicant is not 

in a marital relationship or civil partnership or is not cohabiting with the parent of the child for 

in excess of three years (i.e. an application pursuant to the provisions of s.6C(2)(b) of the Act 

of 1964), the court must direct that the Child and Family Agency be put on notice of the 

application and the court shall “have regard to the views (if any) of the Agency” in deciding 

whether or not to make the order in question.39 

 

Furthermore, such s.6C(2)(b) order may not be made by the court unless the consent of existing 

guardians (and the applicant) is forthcoming40 but the court may dispense with a guardian’s 

consent if the court is satisfied that the consent is unreasonably withheld and that it is in the 

best interests of the child to make such an order.41 

  

 
32 as substituted by the Act of 2015, s.48 – with effect from 18th January 2016 
33 as inserted by the Act of 2015, s.49 – with effect from 18th January 2016 
34 s.6A 
35 s.2(4), as substituted by the Children Act 1997, s.4 
36 s.6C(2)(a) 
37 s.6C(2)(b) 
38 s.6C(3) 
39 s.6C(4) 
40 s.6C(6) 
41 s.6C(7) 
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In determining an application for guardianship pursuant to s.6C of the Act of 1964, the court 

must also ensure that the child the subject matter of the application is given the opportunity to 

make his or her views on the matter known (depending obviously on the age and understanding 

of the child involved) and the court must have regard to those views42 and the court must also 

have regard to the number of persons who are guardians of the child concerned, and the degree 

to which those persons are involved in the upbringing of the child.43 

 
The Act of 1964 (as a sub-section of s.6C) then goes on to codify for the first time the rights 

and responsibilities of a guardian, as being the right/responsibility: 

“ (a) to decide on the child’s place of residence; 
(b) to make decisions regarding the child’s religious, spiritual, cultural and linguistic 

upbringing; 
(c) to decide with whom the child is to live; 
(d) to consent to medical, dental and other health related treatment for the child, in 

respect of which a guardian’s consent is required; 
(e) under an enactment specified in subsection (12);44 
(f) to place the child for adoption, and consent to the adoption of the child, under the 

Adoption Act 2010.”45 
 

But of course the question that springs to mind is whether the specification (and limitation?) 

of the rights and responsibilities as enunciated in s.6C(11), extends to all guardians or only 

those appointed pursuant to the provisions of s.6C of the Act of 1964? 

 

And then coming back for a minute to those guardians appointed pursuant to the provisions of 

s.6C – if one or both of the parents of the subject child are still living, such guardians may only 

enjoy these rights and responsibilities to the extent expressly ordered and specified/limited by 

the court46 and in deciding to make such order, the court must take into account the relationship 

between the subject child and the appointed guardian47 and the best interests of the child.48 

  

 
42 s.6C(8)(a) 
43 s.6C(8)(b) 
44 s.6C(12) specifies the Firearms Act 1925 [s.2A(2)]; Protection of Young Persons (Employment) Act 1996 [s.5]; 
International Criminal Court Act 2006 [s.50 & s.50A]; Criminal Justice (Mutual Assistance) Act 2008 [s.79, s.79A 
& s.79B]; Passports Act 2008 [s.14]; and Criminal Justice (Forensic Evidence and DNA Database System) Act 
2014 
45 s.6C(11) 
46 s.6C(9) 
47 s.6C(10)(a) 
48 s.6C(10)(b) 
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Rights and responsibilities equivalent to guardianship arising in another state (the Act of 
1964, s.6D49) 
 

The Act of 1964 also provides that a person shall be the guardian of a child if that person has 

acquired (in another state) rights and responsibilities that are equivalent to guardianship50 

whether: 

“ (a) pursuant to a judgment that is entitled to recognition in accordance with the 
provisions of the Council Regulation or the Convention, 

(b) pursuant to a measure that is entitled to recognition in accordance with the 
provisions of the Convention, or 

(c) by operation of the law of a state other than the State as provided for in Chapter 
III of the Convention,”51 

and the court may remove, vary or enforce those rights and responsibilities in line with the Act 

of 1964, the Council Regulation and/or the Convention as the case may be.52 

 

 

Power of court to appoint temporary guardian (the Act of 1964, s.6E53) 

 

The court may now also appoint a temporary guardian to take the place of a “qualifying 

guardian”54 if such qualifying guardian is “incapable through serious illness or injury of 

exercising the rights and responsibilities of guardianship.”55 

 

As a precursor to such appointment, a qualifying guardian may at any time nominate a person 

to be a temporary guardian to take their place in the event of the qualifying guardian becoming 

incapable as set out above.56 

 

An application to have the temporary guardian appointed may be made by the qualifying 

guardian or the person so nominated to be temporary guardian57 and must be on notice to each   

 
49 as inserted by the Act of 2015, s.49 – with effect from 18th January 2016 
50 s.6D 
51 s.6D(1) 
52 s.6D(2) 
53 as inserted by the Act of 2015, s.49 – with effect from 18th January 2016 
54 specified in s.2 of the Act of 1964, as inserted by the Act of 2015, s.43 – with effect from 18th January 2016, as  

“a person who is a guardian of that child and who - 
(a) is the parent of the child and has custody of him or her, or 
(b) not being a parent of the child has custody of him or her to the exclusion of any living parent of the child” 

55 s.6E(3) 
56 s.6E(1) & s.6E(2) 
57 s.6E(3) 
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guardian of the child concerned, the nominated person, a parent of the child who is not a 

guardian and the Child and Family Agency.58 

 

The matters to which the court should have regard, in deciding whether or not to appoint such 

temporary guardian include the views of the persons on notice of the application and the court 

must be satisfied that the qualifying guardian is incapable, for the reasons as set out above, of 

exercising the rights and responsibilities of guardianship; that the nominated person is a fit and 

proper person to exercise the rights and responsibilities of guardianship; and that the 

appointment is in the best interests of the child.59 

 

The court may impose such limitations as it considers necessary in the best interests of the 

child, on the exercise by the temporary guardian of the rights and responsibilities of 

guardianship60 and in so doing, the court must have regard to any limitations specified by the 

qualifying guardian when nominating the temporary guardian.61  The court may also impose 

conditions relating to the periodic review by the court of the appointment of the temporary 

guardian.62 

 

Upon the making of such order and subject to any limitations and conditions imposed by the 

court, the temporary guardian then takes custody of the child and exercises the rights and 

responsibilities of guardianship jointly with any other guardian including the qualifying 

guardian63 until the qualifying guardian is no longer incapable of exercising the rights and 

responsibilities of guardianship, at which point in time the temporary guardian shall, and the 

qualifying guardian may, apply to court for further order.64 

 

This application must be on notice to the same categories of person as for an appointment 

application65 and the court may make an order confirming the continuation of the appointment 

of the temporary guardian; an order revoking the appointment of the temporary guardian if the  

  

 
58 s.6E(4) 
59 s.6E(5) 
60 s.6E(6)(a) 
61 s.6E(2)(b) 
62 s.6E(6)(b) 
63 s.6E(8) 
64 s.6E(9) 
65 s.6E(10) 
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qualifying guardian is capable of exercising the rights and responsibilities of guardianship; or 

an order to the effect that the qualifying guardian shall have specified rights and responsibilities 

of guardianship and that the other rights and responsibilities of guardianship shall be exercised 

by the qualifying guardian and temporary guardian jointly.66  The court may also impose 

temporal limitations on the order, impose conditions on the order and provide for any additional 

matters that the court considers necessary in the best interest of the child.67 

 

In like manner to other applications for appointment as guardian, when considering 

applications under this section, the court must ensure that the child the subject matter of the 

application is given the opportunity to make his or her views on the matter known (depending 

obviously on the age and understanding of the child involved) and the court must take account 

of those views.68 

 

 

Declaration that person is guardian (the Act of 1964, s.6F69) 

 

The Act of 2015 also provides for an application to be made for a declaration that a specified 

person is or, more importantly, is not a guardian70 and such application may be made by a 

guardian or by a person who is not married to the mother of the child but who has cohabited 

with the mother of the child for not less than 12 consecutive months, which includes a period, 

occurring at any time after the birth of the child, of not less than three consecutive months 

during which time both the mother and the applicant have lived with the child.71 

 

Any such application under this section must be made on notice to all other guardians of the 

child and any person named in the application72 and the court may, of its own motion, direct 

further notice to other named persons.73 

  

 
66 s.6E(11) 
67 s.6E(12) 
68 s.6E(13) 
69 as inserted by the Act of 2015, s.49 – with effect from 18th January 2016 
70 s.6F(1), as inserted by the Act of 2015, s.49 – with effect from 18th January 2016 save insofar as it relates to 
s.6B(3) of the Act of 1964, and with effect from 4th May 2020 insofar as it relates to s.6B(3) of the Act of 1964 
71 s.6F(2) 
72 s.6F(3) 
73 s.6F(4) 
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The court may then make an order where it is proved on the balance of probabilities that a 

person named in the application74 is or is not a guardian of the child concerned. 

 

 
Power of parents to appoint testamentary guardians (the Act of 1964, s.775) 

 

Moving on then to testamentary guardians and the Act of 1964 continues to make provision for 

the appointment of testamentary guardians, the only real changes being that any guardian may 

now appoint a testamentary guardian as opposed to the appointment being limited to the father 

and mother of a child under the original Act.  Given that this is a section with which no doubt 

you are all familiar, I don’t intend dwelling on it any further. 

 

 

Appointment and removal of guardians by court (the Act of 1964, s.876) 

 

Likewise, the provision for the appointment and removal of guardians by the court remains and 

again I think needs no further discussion at this time, save as to say that provision is now also 

made for the removal from office of a guardian appointed under the new powers provided for 

by the Act of 2015 and in these circumstances, the court may only remove such guardian from 

office where: 

“ (a) there is another guardian in place or about to be appointed, 
(b) the court is satisfied that it is in the best interests of the child that the guardian be 

removed from office, 
(c) for substantial reasons that appear to it to be sufficient, the court considers it 

necessary or desirable to do so, and 
(d) the guardian who is to be removed from office - 

(i) consents to the removal, 
(ii) is unable or unwilling to exercise the powers, responsibilities and entitlements 
of guardianship in respect of the child, or 
(iii) has failed in his or her duty towards the child to such extent that the safety or 
welfare of the child is likely to be prejudicially affected if he or she is not removed 
from office.”77 

 
  

 
74 by virtue of the circumstances set out in s.2(4A) or s.6B(3) of the Act of 1964  
75 as substituted by the Act of 2015, s.50 – with effect from 18th January 2016 
76 as amended by the Act of 2015, s.51 – with effect from 18th January 2016 save insofar as it relates to s.6B of 
the Act of 1964, and with effect from 4th May 2020 insofar as it relates to s.6B of the Act of 1964 
77 s.8(7), as inserted by the Act of 2015, s.51 – with effect from 18th January 2016 save insofar as it relates to s.6B 
of the Act of 1964, and with effect from 4th May 2020 insofar as it relates to s.6B of the Act of 1964 
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Duration of guardianship (the Act of 1964, s.8A78) 

 

Yet another new section provides for the duration of guardianship and subject only to a court 

order removing a guardian, a person continues to be a guardian of a child until the guardian 

dies, the child attains the age of 18 years or the child marries, whichever event occurs first.79 

 

 

Applications to court for directions on question affecting welfare (the Act of 1964, s.11) 

 

You will all be familiar with s.11 applications and apart from specifically providing for the 

making of applications by parents who are not guardians,80 s.11 as amended also makes express 

provision for an application under s.11(1) to be on notice to each other person who is a parent 

or guardian of the child concerned.81 

 

This notice requirement was recently82 considered by the High Court in CG v. KQ83 where, on 

a case stated from the District Court, Binchy J found that all applications under s.6A and s.11 

of the Act of 1964 must be on notice to all relevant parties, even in circumstances where the 

court of first instance was of the view that there was a significant risk to the welfare of the 

children concerned. 

 

Section 11 was also considered by the High Court in 2016 in AO’D v. Judge Constantine G 

O’Leary & ors84 in which Baker J considered the right of a child to have decisions regarding 

its guardianship and custody taken in the interests of its welfare.  Noting the earlier decision of 

Finlay Geoghegan J in FN & anor v. CO & ors,85 which acknowledged the right of the child 

under Article 40.3 to have its wishes taken into account as a matter of constitutional justice, 

Baker J. commented: 

“That decision was given before the amendment to the Constitution which has resulted  
  

 
78 as inserted by the Act of 2015, s.52 – with effect from 18th January 2016 
79 s.8A 
80 s.11(4), as substituted by the Act of 2015, s.53 – with effect from 18th January 2016 
81 s.11(10), as inserted by the Act of 2015, s.53 – with effect from 18th January 2016 
82 30th April 2019 
83 [2019] IEHC 283 
84 [2016] IEHC 555 
85 [2004] 4 IR 311 
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in Article 42A which puts the welfare and interests of the child clearly within the sphere 
of constitutional, and not merely common law or statutory rights.  That new Article must 
be seen as enhancing the rights of the child, and add more weight to the approach 
described by Finlay Geoghegan J.” 86 

 

 

Custody & Access 

 

Thankfully those sections of the Act of 1964 that provide for custody and access have not been 

amended as significantly, when compared with the guardianship amendments as discussed 

above but, of note, when a relative is now applying for access,87 the views of the child must be 

taken into account by the court88 and the court must consider whether an order is, in fact, 

necessary to facilitate access.89 

 

And, the requirement for a non-parent, when applying for access, to firstly seek leave of the 

court, as was the case when s.11B was first enacted,90 no longer pertains. 

 

 

Relatives and certain persons may apply for custody of child (the Act of 1964, s.11E91) 
 

A more significant change was brought about by a provision allowing for relatives to make an 

application for custody of a child and, more particularly, a person with whom the child 

concerned resides and where a person: 

a. is or was married to; or is or was in a civil partnership with; or has been for in 
excess of three years cohabiting with; the parent of the child, and 

b. has shared with that parent responsibility for the child’s day-to-day care for a 
period of more than two years 

that person may now also apply for custody of the child concerned.92 

 

A further category of person who may apply for custody of a child with whom that person is 

residing, is an adult who has, for a continuous period of more than 12 months, provided for the  

  
 

86 [2016] IEHC 555, at para 90 
87 s.11B, as inserted by the Act of 2015, s.55 – with effect from 18th January 2016 
88 s.11B(3)(d) 
89 s.11B(3)(e) 
90 s.11B, as inserted by the Children Act 1997, s.9 
91 as inserted by the Act of 2015, s.57 – with effect from 18th January 2016 
92 s.11E(2)(a) 
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child’s day-to-day care and the child has no parent or guardian who is willing or able to exercise 

the rights and responsibilities of guardianship in respect of the child.93 

 

In line with the tenor of other amendments, an order granting custody may not be made by the 

court unless the consent of existing guardians is forthcoming94 but the court may dispense with 

a guardian’s consent if the court is satisfied that it is in the best interests of the child to make 

such an order.95  Somewhat unusually perhaps, the condition that the consent must be 

unreasonably withheld prior to the court making such order, does not appear to apply here. 

 

And lastly then, joint custody between a parent and an applicant may be awarded96 and in such 

circumstances, the court must specify the residential arrangements that are to apply (if same 

are not agreed)97 and where the child is not to reside with one of his/her parents per order of 

the court, the court must specify the contact (if any) that is to take place between the child and 

that parent during that period.98 

 

 

Additional Powers of the Court (the Act of 1964, s.12A99) 
 

The Act of 2015 also provides the court with additional powers and allows the court, when 

making orders under the Act of 1964 to impose such conditions as it considers to be necessary 

in the best interests of the child,100 including conditions in relation to the holding of a child’s 

passport101 and whether the passport be held by the court or a specified person102 and 

additionally, the court may adjourn proceedings on application to it by any person or of its own 

motion and make any necessary directions under s.20 of the Child Care Act 1991 as the court 

deems appropriate.103 

  

 
93 s.11E(2)(b) 
94 s.11E(3) 
95 s.11E(4) 
96 s.11E(5) 
97 s.11E(5)(a) 
98 s.11E(5)(b) 
99 as inserted by the Act of 2015, s.58 – with effect from 18th January 2016 
100 s.12A(1) 
101 s.12A(2) 
102 s.12A(3) 
103 s.12A(4) 
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Enforcement orders (the Act of 1964, s.18A104) 

 

The concept of an enforcement order might be said to be an entirely new innovation brought 

about by the Act of 2015, and no doubt as an alternative to multitudinous applications when 

custody or access orders are not adhered to. 

 

An enforcement order may be applied for by any guardian or parent who is being unreasonably 

denied court-ordered custody or access by another guardian or parent105 and such application 

must be on notice to each guardian and parent of the child concerned.106 

 

The court may only make an enforcement order when it is satisfied that the applicant was 

unreasonably denied custody or access by the other parent or guardian,107 the child’s best 

interests demand that an order be made108 and it is otherwise appropriate in the circumstances 

of the case to do so.109  And correspondingly, a court may refuse to make an order if it is of the 

opinion that the denial of custody or access was reasonable in the circumstances.110  And 

furthermore, there is also provision for the court to vary or terminate an enforcement order.111 

 

And an enforcement order may direct: 

a. increased access to the applicant, over and above the previous court-directed 
access, so as to ameliorate the denial of access112 but only in circumstances where 
the child, to the extent possible given his/her age and understanding, has made 
his/her views known to the court113 and the court has taken those views into account 
in making the order;114 

b. a reimbursement of necessary expenses115 incurred by the applicant in attempting 
to exercise rights under the order sought to be enforced;116 

  

 
104 as inserted by the Act of 2015, s.60 – with effect from 18th January 2016 
105 s.18A(1) 
106 s.18A(2) 
107 s.18A(3)(a) 
108 s.18A(3)(b) 
109 s.18A(3)(c) 
110 s.18A(6)(a) 
111 s.18C, as inserted by the Act of 2015, s.60 – with effect from 18th January 2016 
112 s.18A(4)(a) 
113 s.18A(5)(a) 
114 s.18A(5)(b) 
115 defined by s.18D(2) as including “travel expenses; lost remuneration; any other expenses the court may allow” 
116 s.18A(4)(b) 
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c. attendance (individually or jointly) at a parenting programme117 118 or family 
counselling;119 120 or 

d. receipt of information as regard mediation.121 
 

The court may also, where a parent or guardian has failed, without reasonable notice to the 

other parent/guardian, to exercise rights under an existing custody or access order, direct the 

offending parent/guardian to reimburse the other parent/guardian any necessary expenses122 

incurred as a result of the failure to exercise that right.123 

 

 

Person presumed to have seen order of court (the Act of 1964, s.18B124) 
 

A nice short addition this time and presumably in aid of proving service etc, a person shall be 

deemed to have been given or shown a copy of an order made under this Act if that person was 

present at the sitting of the court at which such order was made. 

 

 

Non-admissibility as evidence of certain communications relating to agreement (the Act 
of 1964, s.23125) 
 

Whilst somewhat tangential to the substance of guardianship, custody and access, there is an 

important amendment to s.23 of the Act of 1964 that provides for the admissibility of oral or 

written communications, or records thereof,126 between the parties concerned (parents,  

  

 
117 s.18A(4)(c)(i) 
118 defined by s.18A(8) as “a programme that is designed to assist (including by the provision of counselling 
services or the teaching of techniques to resolve disputes) a person in resolving problems that adversely affect 
the carrying out of his or her parenting responsibilities” 
119 s.18A(4)(c)(ii) 
120 defined by s.18A(8) as “a service provided by a family counsellor in which he or she assists a person or 
persons— 

(a) to resolve or better cope with personal and interpersonal problems or difficulties relating to, as the case 
may be, his, her or their marriage, civil partnership, cohabitation or parenting of a child, or 
(b) to resolve or better cope with personal and interpersonal problems or difficulties, or issues relating to the 
care of children, where the person or persons is or are affected, or likely to be affected, by separation, divorce, 
the dissolution of a civil partnership or the ending of a relationship of cohabitation” 

121 s.18A(4)(c)(iii) 
122 defined by s.18D(2) as including “travel expenses; lost remuneration; any other expenses the court may allow” 
123 s.18D(1), as inserted by the Act of 2015, s.60 – with effect from 18th January 2016 
124 as inserted by the Act of 2015, s.60 – with effect from 18th January 2016 
125 as inserted by the Act of 2015, s.61 – with effect from 18th January 2016 
126 specified in s.23 as “for the purpose of seeking assistance to reach agreement between them regarding the 
custody of the child, the right of access to the child or any question affecting the welfare of the child” 
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guardians or other persons to whom the Act applies) and third parties where such oral or written 

communications or records would not ordinarily be admissible, if these oral or written 

communications or records consist of 

a. an admission by a party that indicates a child has been abused or is at risk of 
abuse,127 or 

b. a disclosure by a child that indicates the child has been abused or is at risk of 
abuse.128 

where “abuse” means physical, sexual or emotional abuse.129 

 

 

The Act of 1964, Part V 

 

And lastly then, there are two important additions at Part V of the Act of 1964, dealing with 

the factors to be taken into account by the court in determining the best interests of a child and 

the power of the court to make orders for expert reports and/or the appointment of an expert to 

determine and convey the child’s views. 

 

 

Determination by court of best interests of child (the Act of 1964, s.31130) 

 

In determining what is in the best interest of a child, the court must have regard to all the factors 

and circumstances of the application before it,131 which include: 

a. the benefit of the child having a meaningful relationship with his/her parents and 
significant others132 in the child’s life; 

b. the views of the child, where ascertainable;133 
c. the physical, psychological and emotional needs of the child, taking into 

consideration the child’s age and stage of development and the likely effect on him 
or her of any change of circumstances; 

d. the history of the child’s upbringing and care and the nature of the relationship 
between the child and each of his/her parents and significant others134 and the  

  

 
127 s.23(2)(a) 
128 s.23(2)(b) 
129 s.23(3) 
130 s.31, as inserted by the Act of 2015, s.63 – with effect from 18th January 2016 
131 s.31(1) & s.31(2) 
132 being, per s.31(2), “other relatives and persons who are involved in the child’s upbringing” 
133 per s.31(6)(a) in order to obtain the ascertainable views of the child, the court shall “facilitate the free 
expression by the child of those views and, in particular, shall endeavour to ensure that any views so expressed 
by the child are not expressed as a result of undue influence, and may make an order under section 32” 
134 being, per s.31(2), “other relatives and persons who are involved in the child’s upbringing” 
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desirability of preserving and strengthening such relationships; 
e. the child’s religious, spiritual, cultural and linguistic upbringing and needs; 
f. the child’s social, intellectual and educational upbringing and needs; 
g. the child’s age and any special characteristics; 
h. any harm which the child has suffered or is at risk of suffering, including harm as 

a result of household violence, and the protection of the child’s safety and 
psychological well-being; 

i. where applicable, proposals made for the child’s custody, care, development and 
upbringing and for access to and contact with the child, having regard to the 
desirability of the parents/guardians of the child agreeing to such proposals and co-
operating with each other in relation to them; 

j. the willingness and ability of each of the child’s parents to facilitate and encourage 
a close and continuing relationship between the child and the other parent, and to 
maintain and foster relationships between the child and his or her relatives; 

k. the capacity of each person in respect of whom an application is made under this 
Act to care for and meet the needs of the child, to communicate and co-operate on 
issues relating to the child, and to exercise the relevant powers, responsibilities and 
entitlements to which the application relates. 

 

In determining what is or is not in a child’s best interests the court must also take into account 

any household violence135 that has occurred or is likely to occur in the child’s household or in 

a household in which the child has been or is likely to be present136 and a parent’s conduct may 

be considered only to the extent that it is relevant to the child’s welfare and best interests.137 

 

Furthermore, and with specific reference to any proceedings to which s.3(1)(a) of the Act of 

1964 applies,138 the court must have regard to the general principle that unreasonable delay in 

determining the proceedings may be contrary to the best interests of the child.139 

  

 
135 defined by s.31(7) as including “behaviour by a parent or guardian or a household member causing or 
attempting to cause physical harm to the child or another child, parent or household member, and includes sexual 
abuse or causing a child or a parent or other household member to fear for his or her safety or that of another 
household member” 
136 s.31(3) 
137 s.31(4) 
138 proceedings relating to “guardianship, custody or upbringing of, or access to, a child” 
139 s.31(5) 
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Power of court to make certain orders (the Act of 1964, s.32140) 

 

Section 32 enables the court (either of its own motion or by application of any party to the 

proceedings141), in proceedings in which a child’s best interests are to be determined, to 

a. give directions to procure an expert report on any question affecting the welfare of 
the child;142 or 

b. appoint an expert to determine and convey the child’s views;143 
and the fees and expenses of the expert must be paid by such party or parties to the proceedings 

as determined by the court.144 

 

And in deciding to make such order/s the court must have particular regard to: 

“ (a) the age and maturity of the child; 
(b) the nature of the issues in dispute in the proceedings; 
(c) any previous report under subsection (1)(a) on a question affecting the welfare of 

the child; 
(d) the best interests of the child; 
(e) whether the making of the order will assist the expression by the child of his or her 

views in the proceedings; 
(f) the views expressed by a person referred to in subsection (2).”145 

 

If a report is directed, then when such report is received it may be provided in evidence in the 

proceedings146 and the court (or a party to proceedings) may call as a witness in the proceedings 

the appointed expert.147 

 

The report more importantly shall (emphasis supplied) be given to the parties to the 

proceedings148 and to the child concerned (if not a party to the proceedings) subject to the court 

having regard to:149  

“ (a) the age and maturity of the child and the capacity of the child to understand the 
report; 

(b) the impact on the child of reading the report and the effect it may have on his or  
  

 
140 s.32, as inserted by the Act of 2015, s.63 – with effect from 18th January 2016 
141 s.32(2) – and the court must also have regard to “to any views expressed to it in relation to the matter by or on 
behalf of a party to the proceedings concerned or any other person to whom they relate” 
142 s.32(1)(a) 
143 s.32(1)(b) 
144 s.32(9) 
145 s.32(3) 
146 s.32(4) 
147 s.32(7) 
148 s.32(4)(a) 
149 s.32(4)(b) 
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her relationship with his or her parents or guardians; 
(c) the best interests of the child; 
(d) whether the best interests of the child would be better served by the furnishing of 

the report to the parent, guardian, next friend of the child or an expert appointed 
under subsection (1)(b), rather than to the child himself or herself.”150 

 

Section 32 also directs that an expert appointed to determine and convey the child’s views must 

ascertain the maturity of the child,151 ascertain (if requested by the court) whether or not the 

child is capable of forming his or her views on the matters that are the subject of the 

proceedings and report to the court accordingly,152 and the expert must then ascertain the views 

of the child (either generally or on any specific questions on which the court may seek the 

child’s views),153 and furnish a report to the court, specifying any views expressed by the child 

in relation to the matters to which the proceedings relate.154 

 

It is also important to note that the court may procure more than one report from the expert so 

involved155 and furthermore, the court having directed the involvement of one expert, may 

appoint a different expert to prepare additional reports.156 

 

 

Child’s Views Regulations157  

 

Section 32 also provides for regulations to be made specifying the qualifications and 

experience of an expert appointed158 and the fees and allowable expenses that may be charged 

by such an expert159 and such Regulations came into effect on the 1st January 2019. 

  

 
150 s.32(5) 
151 s.32(6)(a) 
152 s.32(6)(b) 
153 s.32(6)(c)(i) 
154 s.32(6)(c)(ii) 
155 s.32(8)(a) 
156 s.32(8)(b) 
157 SI 587/2018, Guardianship of Infants Act 1964 (Child’s Views Expert) Regulations 2018 
158 s.32(10)(a) 
159 s.32(10)(b) 
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It is, however, important to note that the Regulations only apply to an expert appointed to 

determine and convey the child’s views160 161 rather than an expert reporting on any question 

affecting the welfare of the child.162 

 

The Regulations provide, in essence, that the expert163 may be a psychiatrist,164 psychologist,165 

social care worker,166 social worker167 or registered teacher168 and such expert must have 

professional indemnity insurance to cover civil liability claims.169 

 

The Regulations also set out minimum standards that apply to the performance of the expert’s 

functions and, in essence the expert must170 

a. act independently; 
b. advise the child of the reason why the expert has been appointed and the matters 

on which the child's views are being sought;171 
c. facilitate the free expression by the child of his or her views; 
d. ascertain whether the views expressed by the child are expressed as a result of 

undue influence on the part of another person and, if so, and where necessary and 
appropriate, shall facilitate the child in the expression of views that are not 
expressed as a result of such undue influence; 

e. ensure that a report prepared by him or her accurately reflects the views expressed 
by the child in relation to the matters to which the proceedings relate;  

f. maintain the confidentiality of any document or other information made available 
to him or her in the performance of his or her functions;172 

g. maintain adequate knowledge of legislation and rules of court relevant to 
proceedings to which section 3(1)(a) of the Act of 1964 applies; 

  

 
160 i.e. an expert appointed under s.32(1)(b) 
161 per the definition of “expert” in Reg 1(2) 
162 i.e. an expert appointed under s.32(1)(a) 
163 per Reg 3(2), each of whom must have practised in their chosen area for “a period of not less than 5 years 
within the 10 years immediately preceding the appointment” 
164 Reg 3(1)(a) 
165 Reg 3(1)(b) 
166 Reg 3(1)(c) 
167 Reg 3(1)(d) 
168 Reg 3(1)(e) 
169 Reg 4 
170 Reg 5 
171 subject to the terms of the order appointing him or her and other than where he or she is of the opinion that, 
having regard to the age and maturity of the child, it is not in the best interests of the child to do so 
172 subject to his or her obligation to furnish information to the court 
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The fees that such expert is entitled to charge are also prescribed in the Regulations173 and the 

fees vary from €240.00174 to €250.00175 to €325.00,176 depending upon the nature of the 

instructions or functions to be carried out by the expert. 

 

 

s.32 Reports vs. s.47 Reports 

 

Reports procured pursuant to the provisions of s.32 of the Act of 2015 are similar, but not 

identical, to the more long-standing s.47 reports,177 or social reports that may be obtained in 

judicial separation or divorce178 proceedings. 

 

The applicable legislation states that both reports shall (emphasis supplied) be given to the 

parties concerned and to the person to whom the report relates,179 albeit this injunction is 

perhaps more honoured in the breach than in the observance.  And of course, the court is 

expressly permitted not to give a s.32 report to a child, if the circumstances as set out at s.32(5) 

of the Act of 1964 pertain. 

 

And, obviously, s.47 reports relate only to issues of welfare of the parties to the proceedings 

or others to whom the proceedings relate180 whereas s.32 reports may relate to issues of welfare 

of the child or children concerned181 or they may simply be procured for the purpose of 

ascertaining a child’s views,182 as mandated by Art 42A of the Constitution. 

  

 
173 Regs 7-10 
174 when ascertaining the maturity of the child, s.32(6)(a) & s.32(6)(b) 
175 for attendance at court, s.32(7) 
176 when ascertaining the views of the child and furnishing a report, s.32(6)(a) & s.32(6)(c) or when ascertaining 
the maturity of the child, the views of the child and furnishing a report, s.32(6)(a), s.32(6)(b) & s.32(6)(c) 
177 Family Law Act 1995 
178 s.42 of the Family Law (Divorce) Act, applying s.47 of the Family Law Act 1995 to divorce proceedings  
179 s.32(4)(a) of the Act of 1964 and s.47(3) of the Act of 1995 
180 s.47(1) of the Act of 1995 
181 s.32(1)(a) of the Act of 1964 
182 s.32(1)(b) of the Act of 1964 
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Furthermore, the Act of 1964 is more prescriptive in terms of the criteria to which the court 

shall have regard in directing a s.32 report,183 whereas s.47 simply directs the court to have 

regard to any submission made to it.184 

 

And on a more pecuniary note, s.47 experts are not constrained in terms of the fees they may 

charge and neither are s.32 experts, insofar as they are appointed to determine questions of 

welfare.  As set out above, the Regulations regarding expert fees only apply to “child’s views” 

reports. 

 

 

Case Law 

 

To date, there has been very little (reported) judicial discussion or examination of the 

amendments brought about by the Act of 2015 and most references in the reported cases appear 

to be, in passing, in relation to the rights of fathers pursuant to the provisions of s.6A of the 

Act of 1964.  However, in a 2017 judgment of O’Hanlon J,185 the court reviewed each sub-

section of the s.31(2) checklist and the further provisions of s.31 when determining what was 

in the best interests of the three minor children in that case as against the backdrop of the 

appointed assessor’s report and noted that 

“this report has been of particular assistance in aiding the Court in determining a 
pathway on access as well as what is in the best interest of the children concerned whose 
welfare is the paramount consideration, now enjoying additional constitutional 
protections.  The report in this case is part of the evidence to be considered and is so 
considered.”186 

 

A similar exercise of cross-checking the facts of the case against the checklist was carried out 

inter alia by Abbott J in HOR v. MR187 and in VR v. SR188 

 

 

  

 
183 s.32(3) of the Act of 1964 
184 per s.47(2) “in relation to the matter by or on behalf of a party to the proceedings concerned or any other 
person to whom they relate” 
185 AMQ v. KJ [2017] IEHC 342 
186 para 86 
187 [2016] IEHC 781 
188 [2016] IEHC 601 
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And a little story to finish up … 

 

Once upon a time there was a grandmother known as CL.T and CL.T was a client of mine back 

in early 2010.  CL.T was caring for her grand-child, GC, on a full-time basis, with the consent 

of the GC’s mother (CL.T’s daughter) and with the knowledge of the HSE and its social 

workers, who were satisfied that GC was well-cared for.  However, circumstances arose in 

which CL.T became concerned that her daughter would remove GC from CL.T’s care and 

perhaps out of the jurisdiction.  This concern arose by reason of GC’s father’s involvement in 

criminality and CL.T’s main issue was that at that time, she had no rights at law and there were 

no means by which she could protect GC, if GC’s mother went through with her threat of 

removal.  There was no Act of 2015 back in 2010 and no facility whereby any person other 

than GC’s father (who was not married to GC’s mother) could apply to the court for 

guardianship or custody. 

 

CL.T could have applied for wardship but she chose to institute judicial review proceedings, 

seeking an order of mandamus, directing the HSE to make an application for a care order in 

the District Court,189 with a view to CL.T being ultimately (and hopefully) appointed as GC’s 

relative foster carer.  To cut a long story very short, CL.T was successful in the High Court 

before McMahon J190 but the HSE appealed the decision to the Supreme Court and following 

(at least) three outings to the Supreme Court and (at least) two further outings to the High 

Court, the entire matter was compromised by way of GC being made a ward of court, almost 

three years after the proceedings were first intimated. 

 

Thankfully and by reason of the changes brought about by the Act of 2015, if CL.T were to 

come in to my instructing solicitor today, he could have simply brought an application before 

the District Court for CL.T to be appointed GC’s guardian,191 or, if the court were not satisfied 

to appoint CL.T a guardian, an application could have been made for custody.192 

 

 

 
189 pursuant to the provisions of s.16 of the Child Care Act 1991 
190 CL.T v. HSE & anor [2011] 3 IR 29 
191 pursuant to the provisions of s.6C of the Act of 1964 
192 pursuant to the provisions of s.11E of the Act of 1964 
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And so back to the beginning and to answer the question posed; has the Act of 2015 lived up 

to what was forecast by former Deputy Fitzgerald? 

 

Certainly, the changes brought about would have been of huge assistance to CL.T, but what of 

day-to-day life in the District Court or the Circuit Court?  I wonder? 


