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HABITUAL RESIDENCE OF CHILDREN – A GLOBAL PERSPECTIVE 

 

 

 
1.0. Introduction 

 

1.1. Over the past decade there have been a number of international decisions by higher courts 

concerning the meaning of habitual residence and the circumstances in which a child will 

be found to be habitually resident in a contracting or Member State for the purposes of 

the Hague Convention and/or EC Council Regulation 2001/2003. As we will see, there 

has been a definite change in the approach of the courts, moving away from a “parental- 

intention centred” approach to that of a “hybrid approach”. In this paper I examine some 

of these cases and hope to give a critical analysis of same. Whether or not the shift in 

perspective is one which is welcome is a matter for discussion. 

 

1.2. Cases reviewed include the UK Supreme Court decisions in A -v- A (2013) and A.R. -v- 

R.N. (Scotland) (2015); two decisions of the Irish Court of Appeal from 2015/2016; the 

important Canadian Supreme Court case of Balev (2018) the decision of the US Supreme 

Court in Monasky -v- Taglieri (2020) and a number of decisions of the Court of Justice 

of the EU. They deal with a newborn infant who had never been present in the 

jurisdiction in which it was asserted she was habitually resident; time limited consents; 

shuttle agreements; and how the views of older children are relevant. 

 
2.0. Parental intention 

2.1. The older cases are authority for the proposition that although habitual residence is 

essentially a question of fact, the situation of the parents, and their shared intention, 

must in many cases be determinative in establishing the habitual residence of their 

children, particularly infants. In addition, it is not possible for one parent to unilaterally 

change the place of residence of a child, as such an approach would undermine the 

operation of the Hague Convention. 
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2.2. These principles are succinctly summarised in the judgement of the Irish Supreme Court 

in the 2009 case of S (A) v S(C) 1 

“In PAS v AFS, Fennelly, J. in placing the issue of habitual residence in its real living 

context, stated: 

"The Convention deliberately left the notion of habitual residence undefined. The 

courts of the Contracting States have to be free to apply it to the facts, having 

considered all the circumstances of the case. Human situations are infinitely variable. 

Habitual residence will be perfectly obvious in the great majority of cases. It is an 

obvious fact that a new-born child is incapable of making its own choices as to 

residence or anything else. What the courts have to look at is the situation of the 

parents and their choices. Where the child has, for a substantial period, been resident 

in one country with both its parents, while they are in a stable relationship particularly 

if they are of the same nationality, the answer will usually be fairly obvious. This is the 

normal state of affairs described in a passage from a judgment in one English case, 

which has been widely quoted, cited in the High Court judgment and relied on by the 

Applicant. Waite J in Re B: (Minors: Abduction) (No. 2) [1993] 1 F.L.R. 993 at page 

995 stated:" 

"1. The habitual residence of young children of parents who are living together is the 

same as the habitual residence of the parents themselves and neither parent can change 

it without the express or tacit consent of the other or an order of the court. 

2. Habitual residence is a term referring, when it is applied in the context of married 

parents living together, to their abode in a particular place or country which they have 

adopted voluntarily and for settled purposes as part of the regular order of their life for 

the time being whether it is of short or of long duration. 

3. All that the law requires for a "settled purpose" is that the parents' shared intentions 

in living where they do should have a sufficient degree of continuity about them to be 

properly described as settled. 

4. Although habitual residence can be lost in a single day, for example upon departure 

from the initial abode with no intention of returning, the assumption of habitual 

 

 

1 [2010] 1 IR 370 

https://app.justis.com/document/c4uto0mzm5wca/overview/c4uto0mZm5Wca
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residence requires an appreciable period of time and a settled intention… Logic 

would suggest that provided the purpose is settled the period of habitation need not be 

long. 

 
In the opinion of the writer, there was and continues to be a rationale for such an 

approach. 

As pointed out by Schuz the UK model required a “settled intention” whereas the US 

authority (Mozes v. Mozes2) was that there had to be an intention to abandon the prior 

habitual residence. 

 
2.3. In LK -v- Director -General, Department of Community Services, the High Court of 

Australia on appeal from the Family Court of Australia delivered judgment on the 11th of 

March 2009.3 The case concerned the move from Israel to Australia of a mother and four 

children aged between 15 months and 8 years. They travelled in May 2006. Both Kay J 

and the full Family Court of Australia had found that the children continued to be 

habitually resident in Israel at the time the mother refused to return to Israel in July 2006. 

On appeal, the Court reviewed the meaning of habitual residence. In its judgment the 

Court observed: 

“Although intention is a necessary element in deciding domicile of choice, and habitual 

residence is chosen as a connecting factor in preference to domicile, examination of a 

person’s intentions will usually be relevant to the consideration of where that person can 

habitually reside”. 

The court also stated that: 

“When speaking of the habitual residence of a child it will usually be very important to 

examine where the person or persons who are caring for the child live- where those 

persons have their habitual residence.” 

 
2.4. In this case before she left Israel, the mother registered the children as Australian citizens 

and procured enrolment of the two older children at an Australian private school.  All 

of those steps were taken before the father asked in July 2006 for the children to be 

returned to Israel. The court found that the absence of a final decision positively 

 

2 239 F.3d 1067 (9th Cir. 2001). 

3 [2009] HCA 9. 
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rejecting the possibility of returning to Israel was not necessarily inconsistent with 

ceasing to reside there habitually. When considering where a child is habitually 

resident, attention cannot be confined to the intentions of the parent who in fact has the 

day-to-day care of the child. The Court accepted that the general rule is that neither 

party can unilaterally change a child’s place of habitual residence. The assent of the 

other parent or a court order will be necessary. The Court looked as to whether there 

was a uniform interpretation of the international treaty by the contracting states. The 

Court stated that if the references in R -v- Barnett ex parte Shah4 to “settled 

intention” were to be understood as requiring inquiries as to intention such as those that 

are necessary to the application of the law of domicile, that would be sharply at odds 

with the use of the expression “habitual residence.” The Court found that the intention 

of the parents were not the only factors which had a bearing upon whether in July 2006 

the children were habitually resident in Israel. The Court found that what was decisive 

is that when the children left Israel both parents agreed that unless there was 

reconciliation they would stay in Australia. Therefore, the children were not habitually 

resident in Israel in July 2006. 

 
2.5. In the US judgment of Friedrich 5 (as early as 1996) the Court of Appeal 6th Circuit 

stated: 

 
“We agree that habitual residence must not be confused with domicile. To determine the 

habitual residence, the court must focus on the child, not the parents, and examine past 

experience, not future intentions. T. was born in Germany to a German father and an 

American mother and lived exclusively in Germany except for a few short vacations 

before Mrs. F. removed him to the United States. Mrs. F. argues that despite the fact that 

T.'s ordinary residence was always in Germany, T. was actually a habitual resident of 

the United States because: 1) he had United States citizenship; 2) his permanent address 

for the purpose of the United States documentation was listed as Ironton, Ohio; and 3) 

Mrs. F. intended to return to the United States with T. when she was discharged from the 

military. Although these ties may be strong enough to establish legal residence in the 

United States, they do not establish habitual residence. A person can have only one 

 

4 1983 2 AC 309 
5 78 F.3d 1060 (6th Cir. 1996) 



5  

habitual residence. On its face, habitual residence pertains to customary residence prior 

to the removal. The court must look back in time, not forward. All of the factors listed by 

Mrs. F. pertain to the future. Moreover, they reflect the intentions of Mrs. F.; it is the 

habitual residence of the child that must be determined. Mrs. F. undoubtedly established 

ties between T. and the United States and may well have intended for T. to move to the 

United States at some time in the future. But before Mrs. F. removed T. to the United 

States without the knowledge or consent of Mr. F., T. had resided exclusively in Germany. 

Any future plans that Mrs. F. had for T. to reside in the United States are irrelevant to 

our inquiry. The district court appears to agree that before the argument of July 27, 1991, 

T. was a habitual resident of Germany. The district court, however, found that T.'s 

habitual residence was "altered" from Germany to the United States when Mr. F. forced 

Mrs. F. and T. to leave the family apartment. Habitual residence cannot be so easily 

altered. Even if we accept the district court's finding that Mr. F. forced Mrs. F. to leave 

the family apartment, no evidence supports a finding that Mr. F. forced Mrs. F. to remove 

T. from Germany; Mr. F. was not even aware of the removal until after the fact. T.'s 

temporary three-day stay on a United States military base did not transfer his habitual 

residence to the United States, even if it was precipitated by Mr. F.'s angry actions in a 

marital dispute. As a threshold matter, a United States military base is not sovereign 

territory of the United States. The military base in Bad Aibling is on land which belongs 

to Germany and which the United States Armed Services occupy only at the pleasure of 

the German government. See Dare v. Secretary of Air Force, 608 F. Supp. 1077, 1080 

(D. Del. 1985). More fundamentally, T.'s habitual residence in Germany is not 

predicated on the care or protection provided by his German father nor does it shift to 

the United States when his American mother assumes the role of primary caretaker. T.'s 

habitual residence can be "altered" only by a change in geography and the passage of 

time, not by changes in parental affection and responsibility. The change in geography 

must occur before the questionable removal; here, the removal precipitated the change 

in geography. If we were to determine that by removing T. from his habitual residence 

without Mr. F.'s knowledge or consent Mrs. F. "altered" T.'s habitual residence, we 

would render the Convention meaningless. It would be an open invitation for all parents 

who abduct their children to characterize their wrongful removals as alterations of 

habitual residence. This is a simple case. T. was born in Germany and resided exclusively 

in Germany until his mother removed him to the United States on August 2, 1991; 

therefore, we hold that T. was a habitual resident of Germany at the time of his removal”. 
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Although commentators have suggested that Friedrich demonstrates a child centred 

approach, the court does take the view that a unilateral change in residence cannot happen 

as this would render the Convention meaningless. 

 
3.0. Towards a more child centred approach 

 

3.1. It was in the context of the European Court of Justice cases that the child-centred 

approach came to the forefront. In the case of Proceedings brought by A6 the Court 

stated 

 

“The ‘habitual residence’ of a child, within the meaning of Article 8(1) of the Regulation, 

must be established on the basis of all the circumstances specific to each individual case. 

 

In addition to the physical presence of the child in a Member State other factors must be 

chosen which are capable of showing that that presence is not in any way temporary or 

intermittent and that the residence of the child reflects some degree of integration in a 

social and family environment. 

 

In particular, the duration, regularity, conditions and reasons for the stay on the territory of 

a Member State and the family’s move to that State, the child’s nationality, the place and 

conditions of attendance at school, linguistic knowledge and the family and social 

relationships of the child in that State must be taken into consideration. 

 

As the Advocate General pointed out in point 44 of her Opinion, the parents’ intention to 

settle permanently with the child in another Member State, manifested by certain tangible 

steps such as the purchase or lease of a residence in the host Member State, may 

constitute an indicator of the transfer of the habitual residence. Another indicator may 

be constituted by lodging an application for social housing with the relevant services of 

that State. 

 

 

 

 

 

 
 

6 Case C-523/07 
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By contrast, the fact that the children are staying in a Member State where, for a short period, 

they carry on a peripatetic life, is liable to constitute an indicator that they do not 

habitually reside in that State.” 

 

 

 
3.2.  It now no longer appeared to be the case that parental intention was determinative. In 

Mercredi -v- Chaffe7, the court referred to social integration of the child, but in that 

case, which concerned the lawful move of a young infant, also emphasized the need to 

look at the circumstances/intention of the mother. 

 
“To ensure that the best interests of the child are given the utmost consideration, the Court 

has previously ruled that the concept of ‘habitual residence’ under Article 8(1) of the 

Regulation corresponds to the place which reflects some degree of integration by the 

child in a social and family environment. That place must be established by the national 

court, taking account of all the circumstances of fact specific to each individual case 

(see A, paragraph 44). 

 

Among the tests which should be applied by the national court to establish the place 

where a child is habitually resident, particular mention should be made of the conditions 

and reasons for the child’s stay on the territory of a Member State, and the child’s 

nationality (see A, paragraph 44). 

 

As the Court explained, moreover, in paragraph 38 of A, in order to determine where a 

child is habitually resident, in addition to the physical presence of the child in a Member 

State, other factors must also make it clear that that presence is not in any way temporary 

or intermittent. 

 

In that context, the Court has stated that the intention of the person with parental 

responsibility to settle permanently with the child in another Member State, manifested 

by certain tangible steps such as the purchase or rental of accommodation in the host 

Member State, may constitute an indicator of the transfer of the habitual  residence  

(see A, paragraph 40). 

 

 

 

7 Case C-497/10PPU 
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In that regard, it must be stated that, in order to distinguish habitual residence from mere 

temporary presence, the former must as a general rule have a certain duration which 

reflects an adequate degree of permanence. However, the Regulation does not lay down 

any minimum duration. Before habitual residence can be transferred to the host State, it 

is of paramount importance that the person concerned has it in mind to establish there 

the permanent or habitual centre of his interests, with the intention that it should be of a 

lasting character. Accordingly, the duration of a stay can serve only as an indicator in 

the assessment of the permanence of the residence, and that assessment must be carried 

out in the light of all the circumstances of fact specific to the individual case. 

 

In the main proceedings, the child’s age, it may be added, is liable to be of particular 

importance. 

 

The social and family environment of the child, which is fundamental in determining the 

place where the child is habitually resident, comprises various factors which vary 

according to the age of the child. The factors to be taken into account in the case of a 

child of school age are thus not the same as those to be considered in the case of a child 

who has left school and are again not the same as those relevant to an infant. 

 

As a general rule, the environment of a young child is essentially a family environment, 

determined by the reference person(s) with whom the child lives, by whom the child is in 

fact looked after and taken care of. 

 

That is even more true where the child concerned is an infant. An infant necessarily 

shares the social and family environment of the circle of people on whom he or she is 

dependent. Consequently, where, as in the main proceedings, the infant is in fact looked 

after by her mother, it is necessary to assess the mother’s integration in her social and 

family environment. In that regard, the tests stated in the Court’s case-law, such as the 

reasons for the move by the child’s mother to another Member State, the languages 

known to the mother or again her geographic and family origins may become relevant.” 

 

Emphasis added. 
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3.3.  In C -v- M.8 the question arose as to whether a move to Ireland on foot of an order of a 

French court, which was provisionally enforceable and was subsequently the subject of 

a successful appeal could have the effect of changing the habitual residence of the 

child. The Court reiterated that the question of habitual residence was a question of 

fact- and that parental intention was one element of the factors. 

 
 

3.4. In that case the court appeared to approve a balancing exercise. 

 
“When examining in particular the reasons for the child’s stay in the Member State to which 

the child was removed and the intention of the parent who took the child there, it is 

important……. to take into account the fact that the court judgment authorising the 

removal could be provisionally enforced and that an appeal had been brought against it. 

Those factors are not conducive to a finding that the child’s habitual residence was 

transferred, since that judgment was provisional and the parent concerned could not be 

certain, at the time of the removal, that the stay in that Member State would not be 

temporary. 

 

Having regard to the necessity of ensuring the protection of the best interests of the child, 

those factors are, as part of the assessment of all the circumstances of fact specific to the 

individual case, to be weighed against other matters of fact which might demonstrate a 

degree of integration of the child in a social and family environment since her removal, 

such as those mentioned in paragraph 52 of this judgment and, in particular, the time 

which elapsed between that removal and the judgment which set aside the judgment of 

first instance and fixed the residence of the child at the home of the parent living in the 

Member State of origin. However, the time which has passed since that judgment should 

not in any circumstances be taken into consideration.” (Emphasis added) 

 

 
4.0. Judgments of the Supreme Court, United Kingdom 

4.1. In 2013 the Supreme Court decided A-v- A9 where the issue arose as to the jurisdiction 

of the High Court to make Orders in wardship about children who were then resident in 

the Islamic Republic of Pakistan. The couple had three children and in February 2010 the 

 
 

8 Case C-376/14PPU 
9 [2013] UKSC 60 
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mother became pregnant with Haroon. At that stage, the mother was in Pakistan having 

gone on a trip with the three elder children on the 13th of October 2009 to visit her father. 

She stated she was coerced to remain in Pakistan. Haroon was born in Pakistan on the 

20th of October 2010. The mother returned to England in May 2011. 

 
4.2. The Supreme Court indicated that habitual residence under the 1986 Act and the Hague 

Convention and the Regulation should be interpreted uniformly. The Supreme Court 

found that there had been previous attempts to overlay the factual concept of habitual 

residence with legal constructs. The most important one of those was that where two 

parents had parental responsibility for a child, one could not change the child’s habitual 

residence unilaterally. As the father did not raise a challenge in the Supreme Court in 

relation to this concept, the Court did not deal with it. However, Lady Hale noted that the 

rule was not universally adopted and states “nor is there a hint of it in the European 

jurisprudence”. She stated it would not inevitably be a charter for abduction, as the 

Regulation provides that the court of the original jurisdiction continued to retain 

jurisdiction for at least a year after a wrongful removal or retention. “As Lord Hughes 

also points out, the 'rule' is more relevant in retention than removal cases, but the answer 

may lie in treating the unilateral change of habitual residence as the act of wrongful 

retention, even if it takes place before the child was due to be returned. The matter may 

therefore require fuller consideration in another case, but it is not necessary for us to 

express a concluded view.” 

 

4.3. The Court found that once the Court adopted “concepts” it becomes tempting to construct 

another rule such as that the child’s habitual residence is necessarily that of his primary 

carer or carers. The Court set out a number of principles: 

• Habitual residence is a question of fact and not a legal concept such as domicile. 

• There is no legal rule akin to that whereby a child automatically takes the domicile 

of his parents. 

• The Regulation must be interpreted consistently between the Hague Convention 

and the European Regulation. The test adopted by the European Court is that 

habitual residence “reflects some degree of integration by the child in the social 

and family environment in the country concerned and that depended on numerous 

factors including the reasons for the family’s stay in the country in question.” 
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•  The Court found that the test derived from R. v. Barnett London Borough Council 

ex-parte Shah should be abandoned when deciding the habitual residence of a child. 

• The social and family environment of an infant or young child is shared with those 

upon whom he is dependent -hence it is necessary to assess the integration of that 

person or persons in the social and family environment of the country concerned. 

• The essentially factual and individual nature of the enquiry should not be glossed 

with legal concepts which would produce a different result from that which the 

factual enquiry would produce. 

•  It is possible that a child may have no country of habitual residence at a particular 

point in time. 

 

 

4.4. The judgment of Lord Hughes deals specifically with the issue of wrongful retention and 

change of habitual residence. He specifically hypothesized actions which were actually 

taken in the DE case (see below) steps such as enrolment in school; obtaining social 

security number – these steps taken without the knowledge of the other parent. Lord 

Hughes stressed that such a situation was not rare. He references Lady Hale’s judgment 

wherein she refers to Article 10 as providing for this situation. However, as Lord Hughes 

points out Article 10 can only apply if by the time of the wrongful retention a change in 

habitual residence has not taken place. 

 
4.5.  In RE LC 10the Supreme Court found that the views an adolescent were relevant to 

her or her habitual residence. 

 
4.6. In 2015, in the Scottish case of AR v. RN, 11 Lord Reed delivered the judgment of the 

Supreme Court, in a case concerning a move from France to Scotland in July 2013. The 

mother and two children moved in July 2013 with the agreement of the children’s father. 

It was his evidence that it was a time limited move for 12 months. The mother said that 

it was a permanent move. The children were in Scotland from July 2013 until November 

2013 when the mother discovered infidelity on the part of the father and told him that the 

relationship was over. She then issued proceedings in Scotland. By that stage, the house 

 
10 [2014] UKSC 1 
11 Judgment given 22nd of May 2015 reference [2015] UK SC 35 
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in France had been sold. The question was whether the children were habitually resident 

in France immediately before November 2013. 

 
4.7. The Supreme Court stated that habitual residence for the purpose of applying the Hague 

Convention and Regulation is to be determined in accordance with the guidance given 

by the Court in A v. A and in Re L and re LC. It was common ground that that guidance 

is consistent with the guidance given by the Court of Justice in proceedings brought by 

A C-523/07; Mercredi v. Chaffe C- 497/10 and C v. M C-376/14PPU. The Court 

reiterated that it was the stability of the residence that was important, not whether it is of 

a permanent character and that there was no requirement that a child should be resident 

in the country in question for a particular of period of time let alone that there should be 

an intention on the part of one or both parents to reside there permanently or indefinitely. 

 

4.8. Habitual residence is a question of fact and requires an evaluation of all relevant 

circumstances. It focuses upon the situation of the child with the purposes and intention 

of the parents being merely among the relevant factors. It is necessary to assess the 

degree of integration of the child into a social and family environment in the country in 

question. The social and family environment of a young child is shared with those of the 

parents of others on whom he/she is dependent and therefore it is necessary in that case 

to assess the integration of that person or persons in the social and family environment 

of the country concerned. 

 
4.9. The Supreme Court specifically approved the conclusion reached by the Court of Appeal 

in re H (Children)12 that there is no “rule” that one parent cannot unilaterally change the 

habitual residence of a child. The Court also held that the function of an appellate court 

in relation to a lower court’s finding as to habitual residence was limited. The Court 

found that the Lord Ordinary had focused entirely on whether there had been a joint 

decision to move permanently to Scotland and in doing so that he failed to apply the 

guidance given in the authorities. Lord Reed stated that parental intentions in relation to 

residence are a relevant factor, but they are not the only relevant factor. He stated that 

an intention to live in the country for a limited period is not inconsistent with becoming 

 

 
 

12 [2014] EWCA Civ 1101 
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habitually resident there. The important question is whether the residence has the 

necessary quality and stability and not whether it is intended to be permanent. 

 
5.0. Developments in Ireland 

 

5.1. In the Irish case of DE v. EB 13( 20th of May 2015), the Court of Appeal heard an appeal 

from the High Court in which the mother appealed against a Hague order for return to 

France. The mother was an Irish national who lived and worked in France for some time, 

the father was a French national who lives and works in France. They were not married 

to one another; they had been cohabitating since May 2008. The child was born in 

France, on the 26th of October 2013, both father and mother had custody rights. On the 

23rd of March 2014 both came to Ireland for the purpose of introducing the child to the 

mother’s family. The father returned on the 31st of March 2014. The mother was on 

parental leave and was due to return to work on the 11th of July however on the 27th of 

March 2014 she sent an email to her work saying that she was resigning. She applied for 

social welfare in Ireland and registered the child in April with a general practitioner. She 

did not inform the father of these steps at the time. She returned to France on the 8th of 

May 2014 and then came back to Ireland on the 15th of May 2014. The father bought the 

ticket for the mother and child for the return to France on the 28th of May, but she changed 

her return date to the 12th of June 2014 when they went back to France again. They came 

back to Ireland on the 22nd of June 2014, he gave consent to travel on each one of those 

occasions but said that it was for a limited purpose of a short visit by her to Ireland. In 

July 2014, the mother would not give the father a proposed date for when she would 

return. On the 18th of July 2014 he emailed her formally asking her to bring her back. 

When she did not, he applied on the 29th of July for assistance in procuring the return. 

 
5.2. The question was whether the child was habitually resident in Ireland prior to the 

wrongful retention on or about the 20th of July 2014. In the High Court, the submissions 

made on behalf of the father relied in part upon the judgments of the Supreme Court in 

AS v. CS [2010] IR 370 and PAS v. AFS [2004] IESC 95 (referred to above) that where 

a young child is living with both parents, both of whom have parental authority, neither 

party can change the habitual residence of the child without the consent of the other 

 

13 [2015] IECA 104, 
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parent. On behalf of the mother, it was submitted in a case such as this where the 

Regulation applies, the consent of a parent to the change of habitual residence is no longer 

determinative but is simply a factor to be taken into consideration, that the High Court 

was not bound by the Supreme Court decisions to that effect by reason of the Court of 

Justice decisions in Mercredi v. Chaffe, re A and C v. M. The trial Judge did not 

expressly determine that issue. However, she applied the considerations identified by 

CJEU in the above judgments and in particular the points she considered raised by the 

judgment in Mercredi. 

 
5.3. On appeal the mother argued that the overriding consideration was where the centre of 

interests of the child lay, as was now required by the judgments of the CJEU and in 

particular paragraph 50 of the judgment of C v. M where its stated that the concept of 

habitual residence is shaped in the light of the best interests of the child in particular on 

the criterion of proximity. It was accepted that absence of consent by the father was a 

factor to be taken into account. This could not be determinative. 

 
5.4. Counsel for the father argued that that High Court Judge reached her decision in 

accordance with the correct application of the criteria by the CJEU and drew the court’s 

attention to what she submitted would be the far-reaching implications for the concept of 

wrongful retention under the Hague Convention if the submissions of the mother were 

accepted. Counsel for the father did not ask the Court to rely on the earlier approach of 

the Supreme Court. The Court found that the facts of C v. M were of some importance 

to the consideration of the judgment of the CJEU. In that case the mother had been 

permitted by a judgment of a French Court to bring the child from France to Ireland. 

There was an appeal against that judgment. The mother moved as there was no stay in 

the judgment on the 5th of March 2013. The Cour d’Appel overturned the first judgment 

and ordered that the child should reside with the father. As Finlay- Geoghegan J stated, 

the fundamental approach of the CJEU is that a child’s habitual residence must be 

established by the national court taking account of all of the circumstances and all the 

facts specific to each case. Finlay-Geoghegan J. distinguished the facts of Mercredi as 

the facts of that case were that the infant had left England with its mother who had sole 

parental rights and the sole right to determine, at the time she left England, in which State 

the infant might live, that was a very important consideration. By contrast in C v. M, the 

CJEU was considering the determination of the habitual residence of the child in the 
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context of an allegation of wrongful retention. It was considering the determination by  

a national court of habitual residence where the mother had moved the child lawfully, in 

the sense that she did so pursuant to an order which was stated could be provisionally 

enforced and against which an appeal had been brought. 

 
5.5. The CJEU in that case stated that those factors are not conducive to a finding that the 

child’s habitual residence was transferred, since that judgment was provisional, and the 

parent concerned could not be certain at the time of the removal that the stay in the 

Member State would not be temporary. Finlay-Geoghegan J. stated that this comment 

emphasised the approach in a case where the parent who has removed the child does not 

have the absolute or sole right to determine that the child should move to live in another 

Member State. The Court in C v. M in paragraph 57 stated that such factors are to be 

weighed against other matters of fact which might demonstrate a degree of integration 

of the child in a social and family environment since the removal, such as those 

mentioned in paragraph 52 of this judgment. Finlay-Geoghegan J found that it was 

incorrect to submit that the overriding consideration must be where the centre of interests 

of the child at the relevant time lies, in particular by reference to her integration in a 

social and family environment in a Member State to which she has been removed. It is 

rather the case that all of the relevant factors must be taken into consideration including 

of course the centre of interests of the child and, where relevant, one weighed against the 

other. 

 
5.6. The Court found in a case such as a present where both parents hold parental 

responsibility and each have a right to participate in a decision as to where a child should 

live, a consent given for a visit of limited duration or to put it in other way the absence 

of a consent to a change in the habitual residence is a factor to be taken into account and 

weighed against other relevant factors. 

“It does not appear to me that the judgments of CJEU, when considered collectively in 

the context of the relevant features of each case, identified that any one or more 

competing factors should be given an overriding consideration. The weight to be 

attached to each will depend on the facts of each individual case. Different 

considerations will apply depending on all the different factors identified by CJEU.” 

The Court said that if it were otherwise it would set at nought the entire concept of 

wrongful retention. 
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5.7. “In all cases of alleged wrongful retention, the child will have spent time in the Member 

State to which it is moved. It is of the essence of wrongful retention as distinct from 

wrongful removal that the child moved lawfully from its member state of habitual 

residence to another state but has not returned at the end of that period for which 

permission or consent was given. Wrongful retention will only arise at the end of the 

permitted period the child remains habitually resident in its state of origin. Unless a 

Court may give appropriate weight to the conditions and permissions under which are 

reasons for which the child moved together with all other relevant identified factors in 

assessing habitual residence, it is difficult to envisage wrongful retention as a concept 

surviving.” 

 
5.8. In the case of KW v. PW,14 a five-member Court of Appeal delivered judgment on the 

25th of November 2016 in relation to 5 and 3-year-old boys who came to Ireland from 

Australia. They were born and raised in Australia to an Irish father and Australian 

mother. The parents were married, and both had parental rights. They married in 2010 

and they had lived in Australia until 2016. In 2016, the husband and eldest son arrived 

on the 7th of May 2016 and the wife followed with the younger boy on the 4th of June 

2016. The children had been present in the State since those dates. There was much 

dispute in relation to the circumstances of the move to Ireland, the mother saying that the 

father had moved in circumstances where he had indicated that there was a threat to his 

life and that he had to move to Ireland suddenly and quickly and that she agreed on the 

basis that if matters did not work out, they would return to Australia. She said that she 

was given from the 3rd to the 6th of May 2016 to make the decision. The father left with 

one of the children on the 7th of May 2016. The wife had no alternative but to follow 

with the younger child. The father said the parties had agreed the move and that it had 

been discussed many times. The parties separated on the 2nd of July 2016. The husband 

applied Court on the 8th of July 2016 Order preventing the removal the children from the 

jurisdiction. The wife issued Hague proceedings stating that the children were 

wrongfully retained in this jurisdiction. 

 
5.9. In that case the Court reviewed PAS v. AFS, UK authorities and DE v. BE just referred to. 

In the particular circumstances of the case, the Court found that immediately prior to the 

 

14 [2016] IECA 364 
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events giving rise to the present application the children plainly had a habitual residence 

in Australia. The question was whether they lost their habitual residence in Australia. 

The Court of Appeal placed weight on AS v. CS and in particular the judgment of 

McMenamin J in the High Court where the Court emphasised whether the parties had 

established an intention to reside in Ireland on a long-term continuous basis. The Court 

referred to the fact that that decision had been confirmed by the Supreme Court. 

 
5.10.  The Court placed weight on the intention of the parties and referred to proceedings 

brought by A and the reference to the parent’s intention to settle permanently with the 

child in another Member State. The Court placed emphasis on the fact that the couple 

still owned another property in Australia, the mother’s job was still open, there was little 

advanced preparation and preplanning for a medium term move to Ireland. One child 

identified himself as Australian stating that he was simply here on holidays. The Court 

referred to the CJEU decisions setting out that concept of habitual residence must be 

interpreted as meaning that it corresponds whether it is some degree of integration by the 

child in a social and family environment. It was clear that the duration of the stay was 

short, it cannot be said that it was altogether regular. The husband brought them more or 

less at the last minute and the others travelled some 3-4 weeks later. The Court found 

that the act of taking the children’s passports from the 2nd of July2 016 constituted 

unilateral action to which the mother did not consent and it amounted to a breach of the 

rights of custody which amounted to a wrongful retention. 

 
5.11. In 201815, Ms. Justice Ni Raifeartaigh gave a judgment in the High Court in which she 

was asked to determine where children who had moved between Ireland and France over 

a number of years were habitually resident. The High Court Judge as she then was, 

reviewed the authorities finding that habitual residence was highly fact specific and citing 

PAS v. AFS together with the ECR jurisprudence including UD v. XB, C v. M. and 

Mercredi v. Chaffe. She also referred to the two Court of Appeal decisions in 2016 in 

determining that the children were habitually resident in France at the date of the alleged 

wrongful retention. 

 

 

 

 

15 S.S. v K.A. [2018] IEHC 795 
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6.0. Recent caselaw in the United States 

 

6.1. On the 25th of February 2020 the United States Supreme Court handed down a judgment 

in the case of Monasky v. Taglieri.16 In that case Monasky was a US citizen and mother 

of the child in question. Taglieri was an Italian citizen and was the child’s father. They 

were married in 2011 while residing together in the United States. In 2013 they relocated 

to Milan in Italy. After she became pregnant in 2014, he moved to Lugo and the parties 

continued to plan for the birth of their child in Italy, they researched childcare options, 

bought baby supplies and obtained a larger residence in Milan. After the child was born 

in 2014 Monasky told Taglieri that she wanted a divorce and she anticipated returning to 

the United States. Monasky and the infant later joined Taglieri in Lugo and in March 

2015 they sought shelter in a domestic violence safe house, two weeks later they left Italy 

for Ohio. Within months of her departure, Taglieri petitioned the District Court in the 

northern district of Ohio for the return of the child to Italy under the Hague Convention 

on the basis that Italy was the child’s country of habitual residence. After a bench trial 

the District Court determined that the facts of the case including the infancy of the child 

at the time, the parties shared intent was to raise the child in Italy and that the parents had 

no definitive plan to relocate to the United States. Thus, the District Court determined 

that the child’s habitual residence was Italy and ordered the child’s return to Italy. Her 

appeal for a stay of the return order was denied in December 2016, the almost two-year- 

old child was returned to Italy to her father. The child remained in Italy while Monasky 

appealed the return order. Monasky’s main argument was that the District Court 

improperly assessed shared parental intent because she and Taglieri never formed an 

actual agreement about where the child would be raised. The 6th Circuit adhered to the 

District Court’s use of shared parental intention to assess habitual residence of an infant 

and upheld the return order finding no clear error in the District Court’s assessment of 

the facts. 

 
6.2. Justice Ginsberg delivered the majority decision in the Supreme Court affirming the 

determination of the child’s habitual residence under the Hague Convention is “fact 

driven” that cannot be resolved on any single fact. The Court rejected Monasky’s 

 

16 No. 18-935. 
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argument that an actual agreement was required in order to establish shared parental 

intent. Even if there was no agreement, that single fact was not dispositive on the issue. 

Rather the determination of a child’s habitual residence depends on the totality of the 

circumstances and an actual agreement between the parents is not necessary to establish 

habitual residence. The Court also settled the question of what the appropriate standard 

of review of a trial Court’s habitual residence determination is. Generally, questions of 

law are reviewed with no deference to the lower Court and pure questions of fact are 

viewed with high deference to the lower court. A determination of a child’s habitual 

residence is nearly entirely fact based. Once the trial court determines on the totality of 

the circumstances, the decision should be judged on appeal by clear error review - a 

standard highly deferential to the factfinder. The circuit judgment was affirmed. 

 
6.3. This judgment clearly establishes that in determining where a child is habitually resident 

for the purpose of the Hague Convention, US Courts must now look at the totality of the 

circumstances and not just the parental intention. Ginsberg J referred to the fact that what 

makes the child’s residence habitual is “some degree of integration by the child in a 

social and family environment”. Ginsberg found that much depends on the unique 

circumstances of the case and is informed by common sense (Redmond). For older 

children capable of acclimatising to their surroundings the courts have long recognised 

that factors indicating climatization will be highly relevant, but because children 

especially those too young or otherwise unable to acclimatise, depend on their parents as 

caregivers, the intentions and circumstances of care-giving parents are relevant 

considerations. No single fact however is dispositive across all cases. 

 
6.4. The Court referred to Beaumont and McEleavy and to Anton in determining the issue. 

The Court also referred to the views of the Treaty partners and referred to the UK 

Supreme Court decision in A -v- A. The essential factual and individual nature of the 

enquiry should not be glossed with legal concepts. The Court found that there were no 

categorical requirements for establishing a child’s habitual residence, least of all an actual 

agreement requirement for infants. 

 
6.5. It is noteworthy that in his judgment,  Thomas J. stated that the reasons for interpreting 

the Convention in this manner was to be found in the text, and that it was dangerous to 

rely on international jurisprudence as a reason for interpreting habitual residence in this 
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way. Thomas J, referred to the fact that it had taken 30 years for “foreign courts to 

coalesce around an interpretation of habitual residence. …” This for him demonstrated 

the risk in relying on foreign judgments rather than a “fulsome textual analysis”. Would 

the court have decided the issue differently if it had been asked to decide it in 1990, 2000 

or even 2020? 

 

 

7.0. Canada 

7.1. The important Supreme Court of Canada decision delivered on the 20th of April 2018 in 

Office of the Children’s Lawyer -v- John Paul Balav and Catherine Rose Baggott17, 

was an opportunity for the Supreme Court of Canada to look at the issue of habitual 

residence in the context of a time-limited move from Germany to Ontario. The parties 

had moved to Germany in 2001, their children were born in 2002 and 2005. The children 

struggled with school in Germany and the father gave his time-limited consent for the 

children to move to Canada with the mother for the 2013/2014 school year. The question 

that arose was where the children were habitually resident prior to their wrongful 

retention in Ontario. The issue was moot, the children having been returned to Germany 

and in fact the mother having been permitted to relocate back to Canada with the children 

by a German Court, but the Supreme Court of Canada took the opportunity to review the 

international jurisprudence in relation to habitual residence and make a decision as to 

whether the Court should move from what had hitherto been a “parental intention 

approach” to a more flexible “child centred approach” in the determination of habitual 

residence. 

 
7.2. The majority judgment was given by McLachlin CJ with five judges concurring and there 

was a three-member dissent. McLachlin J reviewed international decisions where time 

limited travel to which the parents agree had been found not to the change the child’s 

habitual residence, stating that that approach dominated Canadian jurisprudence. In 

contrast the child-centred approach determines a child’s habitual residence by the child’s 

acclimatisation in a given country. The Court then looked at the “hybrid approach” where 

the judge determining habitual residence looks at all relevant considerations arising from 

the facts of the case at hand. 

 

17 2018 SCC 16 
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7.3. In reviewing the international judgments on the hybrid approach the Court reviewed the 

ECJ cases of Mercredi v. Chaffe C-497/10 and OL v. PQ C-111/17. Under the hybrid 

approach the Court commented that the circumstances of the parents including their 

intentions may be important particularly in the case of infants or young children. The 

Court found that under the hybrid approach that there was no rule that the actions of one 

parent cannot unilaterally change the habitual residence of the child citing re R Children 

[2015] UKSC 35 and A v. A [2013] UKSC 60. The majority found that the hybrid 

approach should be adopted in Canada for two reasons, 

 
• The principle of harmonisation supports the hybrid approach. 

• The hybrid approach best conforms to the text, structure, and purpose of the 

Hague Convention. 

 
7.4. The court found that although absolute consensus has not yet emerged, the clear trend 

was to reject the parental intention approach and to adopt the hybrid approach and refers 

to recent decisions from the European Union, the United Kingdom, Australia, New 

Zealand, and the United States. The Court found that the desirability of harmonisation 

weighed heavily in favour of following the dominant trend in Hague Convention 

jurisprudence but then looked at the text, structure, and purpose of the Hague Convention 

in deciding that the hybrid approach best fulfilled the goals of 

• Prompt return, 

• Deterring parents from abducting the child in an attempt to establish links for 

the country that may award them custody. 

• Encouraging the speedy adjudication of custody or access disputes in the forum 

of the child’s habitual residence. 

• Protecting the child from the harmful effects of wrongful removal or retention. 

 

7.5. The Court found that the hybrid approach deterred parents from attempting to manipulate 

the Hague Convention. It discouraged parents from attempting to alter a child’s habitual 

residence by strengthening ties with the particular State for two reasons, because parental 

intent is a relevant consideration under the hybrid approach as parents who know that the 
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judge will look at all of the circumstances will be deterred from creating legal and 

jurisdictional links which are more or less artificial. 

 
7.6. The Court contrasted the parental intention approach, saying that it facilitated 

manipulation of the Hague Convention scheme. It may lead parents to exercise intention 

in ways that artificially maintained the child’s habitual residence in the initial State. It 

may allow parents to create artificial jurisdictional links by way of an agreement 

stipulating the parents’ shared intent. The parental intention approach leads to detailed 

and conflicting evidence as to the intention of parents which delays the outcome of Hague 

proceedings and stated that this was pivotal in the CJEU decision in OL -v- PQ (see 

below) 

 

7.7. The Court found that the hybrid approach simply acknowledges that absolute approaches 

to determining habitual residence under the Hague convention do not work. The Court 

then moved on to the question as to whether the hybrid approach of a child’s habitual 

residence can change while he/she is staying with one parent under the time-limited 

consent of the other. The Court found that a Court must avoid treating a time-limited 

consent agreement as a contract to be enforced by the Court. The agreement may be 

valuable as evidence of parental intention and parental intention may be relevant to 

determining habitual residence, but the parents cannot contract out of the Court’s duty to 

make factual determinations of the habitual residence of the children. 

 

7.8. The three-person minority had a very different view on the approach to be taken. Cote 

and Rowe JJ delivered the minority judgment, approving the parental intention approach. 

The minority found that the father’s consent was for a 12-month stay only and that the 

habitual residence could not change because he did not intend that the children were to 

be resident in Canada for a period of more than one year. The minority considered 

parental intention to be the most straight forward approach, as in where the parents last 

mutually intended for the child to be habitually resident. The minority found the 

approach of the majority to be an unprincipled and open-ended approach- untethered 

from the text, structure and purpose of the Convention that created a recipe for 

litigation. The Court, in looking at parental intention, can look to objective evidence of 

shared parental intent. If there is an agreement in writing that the move to the new 

jurisdiction is meant to be 
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temporary, then that agreement should be given decisive weight. The Court can look at 

actions as well as declarations. The minority found that where parental intent was 

explicit in an agreement then that should be determinative of habitual residence absent 

exceptional circumstances. 

 
7.9.  In a case where a purportedly time-limited stay has stretched on for very many years it 

may not be realistic to say that the parents still intend for the child to be habitually 

resident in the first jurisdiction. The minority believed that the parental intention 

approach is mandated by the ordinary meaning of the text and structure of the Convention 

and the object and purpose of the Convention and policy concerns. It found that Article 

12 contained two distinct provisions depending on when the Convention proceedings are 

initiated. The fact that there was no “settling in” provision when proceedings are initiated 

within a year is a strong indication that evidence of “settling in” should not play a role in 

the analysis of habitual residence. 

 
7.10. The two-step analysis applied by the Convention differentiated the concept of habitual 

residence at stage one from evidence regarding the child’s circumstances which pertained 

to some of the discretionary exceptions under Article 13. Article 5 provides that custody 

rights includes the right to determine  the child’s place of residence - thus although the 

Convention does not directly define habitual residence, it at least envisions that parents 

by virtue of their custody rights must have some influence over where their child is 

deemed to be habitually resident. 

 
7.11. The minority also found that the purpose of the Convention supports an approach based 

on parental intention. The defining object of the Convention was the enforcement of 

custody rights. The object of the Convention is not to determine whether an order 

returning the child to another country or residing with a particular parent is in the child’s 

best interests. It deals with jurisdiction. If respect for custody rights is the guiding 

purpose of the Convention, it follows that parental intent should be a centre of focus if 

not presumptively determinative, in assessing habitual residence. The facts of this case 

in which the father granted a time-limited consent to his children living in another country 

offered a prime example of why this must be so. If the children’s habitual residence 

changed to Canada notwithstanding the fact that he did not consent to them leaving there, 

then his custody rights are effectively disregarded. Examining habitual residence from 
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the perspective of the parents’ last shared mutual intent protected rights of custody and 

access because it prevents one parent from unilaterally changing a child’s habitual 

residence and thereby preventing the child’s return to the left-behind parent. 

 
7.12. They considered this to create a comparatively clear and certain law. Absent shared 

parental intent, neither parent has anything to gain by abducting the child because a 

child’s habitual residence will remain the original country absent exceptional 

circumstances. The minority looked at the hybrid approach. It said that the cases 

mandated the Court to look at the location, friends, social networks, the child’s living 

and school arrangements, geographical and family origins, all of these factors require 

evidence as whether the child is settled into his/her new environment and is not faithful 

to the text of the Convention. The minority felt that the hybrid approach stripped the 

Convention of its deterrent effect- given that parental intent could be outweighed or 

undercut by the connections the child develops to new jurisdiction. An abducting parent 

in a most common case who ceases to return a child after a period of consent expires 

stands to benefit by quickly establishing roots in a new home. The uncertainty generated 

by this ad hoc approach benefits would-be abductors. 

 

 
 

7.13. The minority say that there is strong jurisprudential support for the parental intent model. 

It found that much of the international jurisprudence cited by the majority did not speak 

to situations where evidence of parental intent was clear. So, for example in Punther 

18the parents had agreed to a shuttle agreement. The ongoing nature of a shuttle 

agreement made the intention of the parents more difficult to ascertain. The minority 

expressed concerns as to the requirement for judges to look at all relevant matters. What 

evidence is needed? These concerns multiply as more factors and additional facts 

providing context for these factors are put forward by litigants. 

 
7.14. The minority believed that the effects would be felt most acutely by parents or potential 

litigants who lack any discernible guidance as to how they should order their family 

affairs. This is particularly important in the context of educational exchanges, family 

 
 

18 P -v- Secretary of State (decision of the Court of Appeal New Zealand, [2004] 2 NZLR 28 wherein 

the children moved between Australia and New Zealand. 
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visits, other forms of international travel where the majority’s approach effectively 

vitiates the purpose of time-limited consents. If a parent can override such an agreement 

by presenting competing evidence based on all relevant factors, then the certainty 

provided by time-limited consent agreements is illusory. 

 
8.0. Other jurisdictions 

 

8.1. In SK v. KP 19the New Zealand Court of Appeal on the 24th of February 2005 dealt with 

issues such as, can a child be left without habitual residence. In that case the child was 

born in the United States in July 2000 with an American father and a New Zealand 

mother. They were married and five months after the birth the mother and child went to 

New Zealand with the father’s permission, they returned five months later in 2001. Upon 

their return the mother fell pregnant again. They returned to New Zealand in November 

2001 again with the father’s permission. By September 2002, the father realised that the 

mother did not intend to return and the following month he launched return proceedings. 

In November 2002, the family court dismissed the father’s application finding the older 

child had no habitual residence at the date of the alleged wrongful retention, ruling that 

the younger child could never have been habitually resident in Illinois having spent his 

entire life in New Zealand. The father initiated an appeal in respect only of the older 

child. It was dismissed by the High Court and he obtained leave to appeal to the Court 

of Appeal. The Court of Appeal found that the child had no habitual residence on the 

relevant date. 

 
8.2. In Commonwealth Authority -v- Cavanaugh 20the full court of the family court of 

Australia dealt with a case where the parents and three children lived in Australia but 

decided in 2014 to live in Finland for a year. They kept their family home, the father 

retained employment and the children’s schooling was deferred. In March 2015 they 

separated during a visit back to Australia and the father sought to prevent them returning 

to Finland the trial judge had found that the family had not become habitually resident in 

Finland, had abandoned their habitual residence in Australia and had no habitual 

residence. 

 
 

19 [2005] 2 NZLR 590 
20 [2015] FamCAFC 233 



21 13th August 2015 
22 September 12th, 2014 
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8.3. The Court considered the case of LK (see paragraph 2.3. above) and stated that 

“the finding of an intention or settled purpose is not dispositive of the issue of habitual 

residence. There is but one finding to be made which is of “habitual residence”, taking 

into account all relevant matters”. 

 
8.4. The Court found the trial judge gave excessive weight to the lack of a common purpose 

and “has overtones of a consideration of domicile”. The Court found the children had 

become habitually resident in Finland. 

 
8.5. In the case of LCYP v JEK 21, the High Court of Hong Kong applied the UK decisions of 

A v. A and AR v. RN [2015] UK SC 35. Arguments made on behalf of the left-behind 

parent that the rationale of the Hague Convention was to ensure the prompt return of the 

children and that the new approach on habitual residence precluded the rationale of the 

Hague Convention from being implemented. He stated that this new approach would 

deter a party from agreeing a temporary removal least it may be used against the left 

behind parent in deciding the habitual residence of the children. The Court found that 

parental intent plays a part in establishing or changing the habitual residence of the 

children. However, it is only one of the relevant factors that had been considered in 

deciding whether a move from one country to another has a sufficient degree of stability 

to a change of habitual residence. 

 
8.6. The East Caribbean Supreme Court gave judgment the case of the AG of Saint 

Christopher & Nevis -v- Skerritt22 in respect of two children who had moved form 

British Columbia to Florida in 2013. In June 2013 the defendant brought the children to 

St Kitts and refused to let them leave St Kitts. The issue was whether they were habitually 

resident in Florida or in British Columbia. The court found that the children had become 

habitually resident in Florida prior to the wrongful retention. The court applied the hybrid 

test looking at the settled intention of the parties, the children’s carers and the factual 

circumstances of the children themselves. 



23 C-111/17 
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9.0. Recent cases in the Court of Justice of the European Union 

9.1. The 2017 judgment of the Court of Justice OL v. PQ 23 concerned a child born in Greece 

who lived with the mother in Greece for the first five months of his life. The argument 

was that it was intended that the child and mother return to Italy after six months. The 

Court found that “if the intention initially expressed by the parents were to be regarded 

as a consideration of crucial importance, that would transcend the concept of habitual 

residence and would be contrary to the structure, effectiveness and the objectives of the 

return procedure.” 

The court found: 

(i) Habitual residence is a question of fact. 

(ii)  Having regard to the structure of the 1980 Hague Convention, the argument that 

the parents jointly exercised rights of custody, and that the mother could not 

therefore decide alone on the child’s place of residence, cannot be determinative for 

the purposes of establishing where the child is habitually resident. This is because 

in the framework of assessing an application for return, the determination of the 

place where the child was habitually resident precedes the identification of the 

rights of custody. Consequently, the consent of the father or absence of that consent 

cannot be a consideration that is decisive. This interpretation, it was stated, was 

confirmed by Article 10, which envisages a situation where a child acquires a new 

habitual residence following a wrongful removal. 

(iii) To consider the initial intention of the parents as a factor of crucial importance 

would be detrimental to the effectiveness of the return procedure and to legal 

certainty. The application for return must be dealt with expeditiously and therefore 

must be based on information that is quickly and readily verifiable and, so far as 

possible, unequivocal. 

(iv) Such an interpretation of the concept of habitual residence would be contrary to the 

objectives of the return procedure which was the restoration of the status quo ante. 

Admittedly it was also an objective that one of the parents cannot strengthen his/her 

position on the issue of custody with respect to a child evading by wrongful act the 

jurisdiction of the Courts. However, in the present case no evidence was provided 

to suggest such an intention by the mother. 
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(v) The concept of habitual residence must be interpreted according to the best interests 

of the child. That fundamental consideration does not call for an interpretation such 

as that proposed by the referring Court. The right of the child to maintain a personal 

relationship and direct contact with both parents does not require that the child 

should travel to the Member State where the parents were resident before the child’s 

birth. Moreover, it was consistent with the criteria of proximity that decisions 

concerning the child are taken by the courts of the Member State in which she has 

lived continuously since her birth. 

 
9.2. The 2018 case of UD -v- XB 24was a reference from the UK in respect of a Bangladeshi 

mother who gave birth in Bangladesh on the 2nd of February 2017. The child had 

remained in Bangladesh since that time and consequently was never present in the 

United Kingdom. In January 2018 the father returned to the United Kingdom without 

the mother. The referring court requested whether Article 8 of Regulation 2201/2003 

must be interpreted to the effect that a child must be physically present in a Member 

State in order to be regarded as habitually resident in that Member State for the 

purposes of that provision. 

 
9.3. The court found as follows: The importance placed by the EU legislature on 

geographical proximity in order to determine the court which has jurisdiction in matters 

of parental responsibility is apparent from article 13(1)  which bases the jurisdiction of 

a court on the fact that the child is present. Thus, the court has held that the recognition 

of a child’s habitual residence in a given Member State requires at least that the child 

has been physically present in that Member State. Physical presence in the Member 

State in which the child is allegedly integrated is a condition which necessarily must be 

satisfied before assessing the stability of their presence and habitual residence for the 

purposes of Regulation 2001/2003 may not be established in a Member State in which 

the child has never been . 

 
9.4. The court went on to say that in the absence of the child's physical presence in the 

Member State concerned it is not possible when interpreting the concept of habitual 

residence to give greater weight to circumstances such as the intention of the parent 

 

24 C-393/18 judgment given 17th October 2018. 
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who in practice has custody of the child or the possible habitual residence of one or 

other parent in that Member State at the expense of objective geographical 

considerations without disregarding the EU legislature's intention. The fact the child 

concerned is not physically present in the Member State precludes considerations such 

as those set out in the preceding paragraph of the present judgment from being taken to 

account this is more consistent with the criterion of proximity. Article 24 of the 

Charter of fundamental rights at the European Union do not require an interpretation 

that differs in particular because Member State may on a residual basis confer 

jurisdiction on their courts under their national laws. 

 
9.5. In the third judgment of the CJEU HR -v KO25( judgment delivered 28th of June 2018) 

the referring court asked how to interpret the concept of the habitual residence for the 

purpose of Article 8 and in particular which elements are to be used to determine the 

place of habitual residence of an infant in circumstances such as those arising on the 

facts of that case. The court referred to the criterion of proximity and stated that the 

case law established that the child's place of habitual residence must be established on 

the basis of all the circumstances specific to each individual case. In addition to 

physical presence of the child, other factors must be chosen which are capable of 

showing that presence is not in any way temporary or intermittent and that reflects 

some degree of integration of the child into a social and family environment. The court 

went on to say that the child's place of habitual residence is the place which in practice 

is the centre of the child's life. Where child is not at school age and a fortiori where the 

child is an infant, the circumstances of the persons with whom the child lives and by 

whom the child is in fact looked after and taken care of on a daily basis (as a general 

rule its parents) are particularly important for determining the place which is the centre 

of the child's life. In a situation where such an infant lives with its parents on a daily 

basis, it is necessary in particular to determine the place where the parents are 

permanently present and are integrated into a social and family environment. 

 
9.6. The court went on to say that the intention of the parents to settle with the child in a 

given Member State, where that intention is manifested by tangible steps may also be 

taken into account in order to determine the child's place of habitual residence. The 

 

25 C-512/17 
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court found that stays spent by the child with its parents in the past in the territory of a 

Member State in the context of holidays are in principle intermittent and temporary 

interruptions to the everyday lives. Therefore, such days cannot as general rule 

constitute decisive circumstances in the context of assessing the child's place of 

habitual residence. The fact that in the present case those stays sometimes lasted for 

several weeks or even some months does not in itself call into question the relevance of 

those findings. Against that background the fact that a parent was originally from the 

Member State and on that basis shared the culture of that State and maintained 

relationships with the members of her family who are resident in is also not decisive. 

The court found that a determination of the child’s habitual residence requires a global 

analysis of the particular circumstances of each individual case . 

 
9.7. The court particularly distinguished the facts of the Mercredi case, stating that at the 

time that relocation took place Ms Mercredi had sole custody of the child for the 

purpose of Article 2 . At the time the action was brought in the case the mother and 

daughter been staying on a few days on the island of question it was necessary to 

determine whether the child's place of residence for the purpose of that regulation was 

still the United Kingdom or whether in view of such a geographical location it should 

move to France. In that context the fact that Ms Mercredi was originally from that 

island; that her family was still living there and that she spoke French would indicate 

her permanent relocation . 

 
9.8. It is true that the intention of the parents may constitute a relevant factor for 

determining the place of the child's habitual residence. However, the fact that a child is 

in the custody of one of his parents does not mean the parental intention can in all cases 

be summarized as being the wish of that parent alone. Indeed, so long as both parents 

are entitled to custody of the child and intends to exercise that right, the wishes of each 

parent must be taken into account. The determination of the child's place of habitual 

residence is essentially based on objective circumstances. The intention of the parents is 

not in principle decisive in itself. In that regard it is merely, where appropriate, an 

indication capable of complementing a body of other consistent evidence. Accordingly, 

the wish of the parent who practically has custody of the child to settle with that child 

in that parent’s Member State in the future whether established or not, cannot in itself 

establish that child’s place of habitual residence in that Member State. 
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10.0 Conclusion 

10.1. It is the writer’s opinion that the move away from the parental intent approach has meant 

a loss of clarity in the context of time limited moves. Whereas it was always the case 

that, even in a time limited moved, if the period of time involved was so long that the 

children put down roots in a new jurisdiction, that habitual residence would therefore 

change. In the context of shorter periods of time parents could rely on agreements, 

sometimes ones which had been approved by the Court, allowing children to reside in 

another jurisdiction for a certain period of time. 

 

10.2. In the case of Re M Children26 Lord Justice Moylan in the Court of Appeal referred to 

the number of judgments of the higher courts on the issues of habitual residence, stating 

that “there is clearly a risk that the number of decisions available to be deployed by the 

parties might itself distract the court from the essential factual enquiry….. The situations 

being considered by the Court will vary enormously so general observations have to be 

applied with care”. 

 
10.3. It would appear that there are an increasing number of child abduction cases where the 

issue of habitual residence is now raised as a defence. Increasingly practitioners are 

finding it difficult to advise as to whether the facts will prove that habitual residence has 

or has not changed. This reduces the opportunities for out of court settlement and for 

speedy resolution of such cases. This leads to greater litigation and less opportunity to 

resolve cases. 

 
10.4. Referring specifically to the Balev decision, the minority found sufficient textual and 

policy reasons to justify the application of the parental intent approach in determining 

habitual residence. Further debate, discussion and critical analysis is necessary going 

forward to allow a conclusion as to whether or not the global jurisprudential development 

is to be welcomed. 
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