
EXPLANATORY MEMORANDUM

Title: Proposed amendments Amendment of

• Section 20  of the Family Law (Divorce) Act 1996 and 

• Sections 16 of the Family Lw Act 1995 

Purpose of the Bill:

The purpose of the bill is to amend 

• Section 20 (3) off the Family Law Divorce Act 1996 and 

• Section 16 of the family law Act 

The  primary objective of this Bill is to amend Section 20(3) of the Family 
Law (Divorce) Act 1996 and Sections 16 of the Family Law Act 1995  to 
require courts to consider arbitral  awards or determinations when making 
orders related to financial provision, property or other ancillary matters in 
separation  divorce proceedings.

 These  amendments aim to acknowledge the role of arbitration in 
resolving family law disputes and to promote alternative dispute resolution 
mechanisms, thereby enhancing the efficiency and effectiveness of the 
family justice system.

Background: Determining what constitutes proper provision – section 
20 of the Family Law (Divorce) Act 1996 and section 16 of the Family 
Law Act 1995 

Sections 20 (3) of the Family Law (Divorce) Act 1996 ( Appendix 1 ) and 
section 16 (2) of the Family law Act 1995 /( Appendix 2 ) each set out a 
list of factors to which the court must have regard in determining what 
constitutes proper provision for the parties and their children when 
granting a Decree of Divorce / Judicial Separation 



Section 20(3 ) of the 1996 Act requires the court to have regard to a 
separation agreement still in force. However, the Act does not require 
courts to consider arbitral   awards when making such determinations. 
Arbitration, as an alternative dispute resolution process, allows parties to 
resolve disputes privately and can offer more expedient and tailored 
outcomes compared to traditional court proceedings. Recognising arbitral   
awards  within the statutory framework aligns with practices in other 
jurisdictions and supports the autonomy of parties in resolving their 
disputes.

In circumstances where the existence of a separation agreement is a bar to 
an application for a Decree of Judicial Separation , there is no 
corresponding provision to section 20 of the Family Law (Divorce ) Act 
1996 in the Family Law Act 1995 

It is proposed that  section 20(3) of the Family Law (Divorce) Act 1996 be 
amended to provide that, in determining what constitutes proper provision, 
the court shall have regard not only to the terms of any separation 
agreement entered into by the parties , but also any arbitral  award made 
by an arbitral tribunal 

Proposed amendment to section 20(3)  of the Family Law (Divorce ) 
Act 1996 

The proposed amendment to section 20(3)  of the  Family Law (Divorce)  
Act 1996 by the insertion of a new section 20(3) A  would read  as 
follows:

Section 20(3) (A):

In deciding whether to make an order under a provision referred to in subsection 
(2) and in determining the provisions of such an order, the court shall have regard 
to the terms of any arbitral award made by an arbitral tribunal under an arbitration 
agreement 

Proposed amendment to section 16  of the Family Law Act 1995 

Section 16 of the Family Law Act 1995 similar to section 20 of the Family 
Law (Divorce ) Act, sets out  the factors that courts must consider when 



determining proper provision for spouses and dependent members of the 
family following a divorce. These factors include the income, earning 
capacity, property, and other financial resources of each spouse, as well as 
their respective financial needs and obligations.  

 The Family law Act 1995 contains no provision requiring the courts to 
have regard to arbitral  awards in the context of judicial separation 
proceedings 

It is further proposed  that a new subsection (7)   be inserted into section 
16(2)  of the Family law Act 1995 as follows:

(7) In deciding whether to make an order under a provision referred to in 
subsection (2 ) and in determining the provision of such an order,  the court 
shall have regard to the terms of any arbitral award made by an arbitral tribunal 
under an arbitration agreement 

These provision require courts  to have regard to the terms of arbitral  
awards that are  relevant to the matters before them, ensuring that the 
outcomes  of Arbitration are recognised in Judicial and Divorce  
proceedings thereby encouraging the use of arbitration as a viable and cost 
efficient alternative to litigation 

Arbitration as an alternative dispute resolution process , allows parties to 
resolve disputes privately and can offer more expedient and tailored 
outcomes to traditional court proceedings . Recognizing arbitral awards 
within statutory frameworks aligns Irish family Law practices in other 
jurisdictions and supports autonomy of parties in resolving disputes 

EFFECT OF THE AMENDMENTS 

These amendments will require courts to take into account the terms of 
any relevant arbitral award when making decisions under the Family Law 
(Divorce ) Act 1996 and the Family Law Act 1995 

This will 

• Enhance the statues of arbitration in family law proceedings 

• Promote the finality of alternative resolution processes 



• Encourage the use of arbitration as a viable and efficient alternative 
to litigation 

• Ensure that arbitral awards receive due consideration in judicial 
proceedings 

Implications:

1. Reduction of Court Caseloads. By resolving disputes outside the 
traditional court system, arbitration helps decrease the volume of 
cases courts must handle. This reduction in caseloads allows courts 
to allocate resources more effectively , addressing cases that 
require judicial intervention and thereby reducing overall delay

2.  Party Autonomy: By considering arbitral  awards , the courts 
respect the decisions made by parties who have chosen to resolve 
their disputes through arbitration, thereby upholding the principle 
of party autonomy.

3. Judicial Oversight: While the amendment requires courts to 
consider arbitral awards, it does not make such awards 
automatically binding. Courts retain the discretion to assess the 
fairness and legality of the award, ensuring that the interests of 
justice and public policy considerations are maintained.

In Irish family law, the concept of “proper provision” is central to 
the granting of a divorce. Under the Family Law (Divorce) Act 
1996, a court may only grant a decree of divorce if it is satisfied that 
proper provision has been made for both spouses and any dependent 
children. This principle ensures fairness and protects vulnerable 
parties at the end of a marriage.

The court has an overriding role in assessing the fairness of any 
award  and ensuring that it meets the statutory requirement of proper 
provision. 



Ultimately, the Court  retains the final say on whether an award 
amounts to proper provision. This ensures that divorce settlements 
serve the long-term welfare of all parties and reflect the guiding 
principles of justice and fairness within the family law system.

4.  Recognition of Arbitration: The amendment formally 
acknowledges arbitration as a valid method for resolving disputes 
related to financial and property matters in divorce cases. This 
recognition can encourage more parties to opt for arbitration, 
potentially reducing the burden on the court system.

5. . Consistency with International Practices: Many jurisdictions, such 
as England and Wales, have integrated arbitration into their family 
law frameworks. This amendment brings Irish law into closer 
alignment with these international practices, promoting consistency 
and potentially enhancing cross-jurisdictional recognition of 
arbitration  awards.

6. Give effect to the policy objectives to promote and encourage ADR 
contained in the Family Courts Act 2024:  Introducing the possibility 
of arbitration in family law will give effect to the policy objectives to 
promote and encourage ADR contained in the Family Courts Act 
2024, which is enacted but not yet commenced at time of writing. The 
Family Courts Act 2024 is due to be implemented in 2025 and 
introducing arbitration as another ADR tool for families, lawyers and 
the family courts would further promote the use of ADR in family law 
proceedings. The Family Courts Act also contains safeguards relating 
to the use of ADR which will apply to arbitration namely “unless 
resolution by such means would not be appropriate due to the nature 
of the proceedings or the risk of adversely affecting the safety of a 
party to the proceedings or a child to whom the proceedings relate;”

 
Examples of specific sections of the Family Courts Act 2024 which refer to 
the use of ADR and hence Arbitration include:
 

a. Section 8(2) (b)  which mandates that the Family Court Judges, 
practising barristers and solicitors must encourage and facilitate “ in 
so far as is possible the parties to the [family law] proceedings” in 
achieving consensus “to resolve their family law disputes without 



recourse to the courts, including by the resolution of issues in dispute 
by means of alternative dispute resolution methods, such as 
mediation, unless resolution by such means would not be 
appropriate due to the nature of the proceedings or the risk of 
adversely affecting the safety of a party to the proceedings or a child 
to whom the proceedings relate;”.

b. Enable Judges of the Family Circuit and Family District Court when 
using their power under section 24(3) and 39(4) of the Family Courts 
Act 2024, to either upon his or her own motion, or upon the request 
of a party to family law proceedings, at any stage during the 
proceedings, if he or she considers that mediation or another 
alternative dispute resolution process [such as arbitration] would 
assist in resolving some or all of the issues in dispute, suspend the 
proceedings to allow the parties to seek to resolve those issues 
through such means.
 

International Context:

Incorporating arbitration into family law has been a progressive step in 
several jurisdictions:

 England and Wales: The Family Law Arbitration Scheme, established in 
2012, provides a structured framework for resolving family disputes through 
arbitration. The scheme has been approved as a means of dispute resolution in a 
number of judicial and extra judicial pronouncements, most recently in the 
Court of Appeal in the case of Haley v Haley [2020] EWCA Civ 1369. The 
Court retain jurisdiction over a family arbitral award or determination and will 
uphold the award as long as it is within accepted parameters , and will therefore 
give effect to the parties’ autonomy 

Australia: Family arbitration has been integrated into the legal system for 
over two decades. It is primarily utilized for resolving property and 
financial disputes arising from marital or de facto relationship 
breakdowns. Arbitration in Australia is voluntary, and the arbitrator’s 
decision, known as an award, is binding. The Family Law Act 1975 
provides the legislative framework for arbitration, and courts can enforce 
arbitral  awards, ensuring compliance. 

Canada: Family arbitration has been successfully practiced for over 30 
years. Each province and territory has its own legislation governing 
arbitration. For instance, in Ontario, the Arbitration Act 1991 and the 



Family Law Act regulate family arbitration. Notably, in 2006, Ontario 
amended its laws to ensure that all family arbitrations are conducted under 
Canadian law, a move aimed at addressing concerns over the use of 
religious laws in arbitration. This ensures that arbitral  awards align with 
Canadian principles of equality and public policy. 

Conclusion:

This Bill seeks to modernise the  Family Law Act 1995 and the Family 
Law (Divorce) Act 1996 by incorporating provisions that recognise the 
role of arbitration in resolving family law disputes. By requiring courts to 
have regard to arbitral  awards, the amendments promotes alternative 
dispute resolution mechanisms  and aligns Irish family law with 
international best practice 



APPENDIX ONE

SECTION 20 OF THE FAMILY LAW (DIVORCE) ACT 1996 

Provisions relating to 
certain orders 
under sections 
12 to 18 and 22 .

20.—(1) In deciding whether to make an order under section 12 , 13 , 14 , 
15 (1) (a), 16, 17, 18 or 22 and in determining the provisions of such an 
order, the court shall ensure that such provision as the court considers 
proper having regard to the circumstances exists or will be made for the 
spouses and any dependent member of the family concerned.

(2) Without prejudice to the generality of subsection (1), in deciding 
whether to make such an order as aforesaid and in determining the 
provisions of such an order, the court shall, in particular, have regard to the 
following matters:

(a) the income, earning capacity, property and other financial resources 
which each of the spouses concerned has or is likely to have in 
the foreseeable future,

(b) the financial needs, obligations and responsibilities which each of the 
spouses has or is likely to have in the foreseeable future 
(whether in the case of the remarriage of the spouse or 
otherwise),

(c) the standard of living enjoyed by the family concerned before the 
proceedings were instituted or before the spouses commenced 
to live apart from one another, as the case may be,

(d) the age of each of the spouses, the duration of their marriage and the 
length of time during which the spouses lived with one another,

(e) any physical or mental disability of either of the spouses,

(f) the contributions which each of the spouses has made or is likely in 
the foreseeable future to make to the welfare of the family, 
including any contribution made by each of them to the income, 
earning capacity, property and financial resources of the other 
spouse and any contribution made by either of them by looking 
after the home or caring for the family,

(g) the effect on the earning capacity of each of the spouses of the 
marital responsibilities assumed by each during the period when 
they lived with one another and, in particular, the degree to 
which the future earning capacity of a spouse is impaired by 
reason of that spouse having relinquished or foregone the 
opportunity of remunerative activity in order to look after the 
home or care for the family,

(h) any income or benefits to which either of the spouses is entitled by or 
under statute,

(i) the conduct of each of the spouses, if that conduct is such that in the 
opinion of the court it would in all the circumstances of the case 
be unjust to disregard it,

(j) the accommodation needs of either of the spouses,

(k) the value to each of the spouses of any benefit (for example, a 
benefit under a pension scheme) which by reason of the decree 
of divorce concerned, that spouse will forfeit the opportunity or 
possibility of acquiring,

(l) the rights of any person other than the spouses but including a person 
to whom either spouse is remarried.

https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0012.html#sec12
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0012.html#sec12
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0018.html#sec18
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0022.html#sec22
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0012.html#sec12
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0013.html#sec13
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0014.html#sec14
https://www.irishstatutebook.ie/1996/en/act/pub/0033/sec0022.html#sec22


(3) In deciding whether to make an order under a provision referred to 
in subsection (1) and in determining the provisions of such an order, the 
court shall have regard to the terms of any separation agreement which has 
been entered into by the spouses and is still in force.

(4) Without prejudice to the generality of subsection (1), in deciding 
whether to make an order referred to in that subsection in favour of a 
dependent member of the family concerned and in determining the 
provisions of such an order, the court shall, in particular, have regard to the 
following matters:

(a) the financial needs of the member,

(b) the income, earning capacity (if any), property and other financial 
resources of the member,

(c) any physical or mental disability of the member,

(d) any income or benefits to which the member is entitled by or under 
statute,

(e) the manner in which the member was being and in which the 
spouses concerned anticipated that the member would be 
educated or trained,

(f) the matters specified in paragraphs (a), (b) and (c) of subsection 
(2) and in subsection (3),

(g) the accommodation needs of the member.

(5) The court shall not make an order under a provision referred to 
in subsection (1) unless it would be in the interests of justice to do so.



APPENDIX TWO  

SECTION 16 OF THE FAMILY LAW ACT 1996 

Provisions relating to 
certain orders 
under sections 
7 to 13 and 18 .

16.—(1) In deciding whether to make an order under section 
7 , 8 , 9 , 10 (1) (a), 11 , 12 , 13 , 14 , 18 or 25 and in determining the 
provisions of such an order, the court shall endeavour to ensure that such 
provision is made for each spouse concerned and for any dependent 
member of the family concerned as is adequate and reasonable having 
regard to all the circumstances of the case.

(2) Without prejudice to the generality of subsection (1), in deciding 
whether to make such an order as aforesaid and in determining the 
provisions of such an order, the court shall, in particular, have regard to the 
following matters—

(a) the income, earning capacity, property and other financial resources 
which each of the spouses concerned has or is likely to have in 
the foreseeable future,

(b) the financial needs, obligations and responsibilities which each of the 
spouses has or is likely to have in the foreseeable future (whether 
in the case of the remarriage of the spouse or otherwise),

(c) the standard of living enjoyed by the family concerned before the 
proceedings were instituted or before the spouses separated, as 
the case may be,

(d) the age of each of the spouses and the length of time during which 
the spouses lived together,

(e) any physical or mental disability of either of the spouses,

(f) the contributions which each of the spouses has made or is likely in 
the foreseeable future to make to the welfare of the family, 
including any contribution made by each of them to the income, 
earning capacity, property and financial resources of the other 
spouse and any contribution made by either of them by looking 
after the home or caring for the family,

(g) the effect on the earning capacity of each of the spouses of the 
marital responsibilities assumed by each during the period when 
they lived together and, in particular, the degree to which the 
future earning capacity of a spouse is impaired by reason of that 
spouse having relinquished or foregone the opportunity of 
remunerative activity in order to look after the home or care for 
the family,

(h) any income or benefits to which either of the spouses is entitled by 
or under statute,

(i) the conduct of each of the spouses, if that conduct is such that in the 
opinion of the court it would in all the circumstances of the case 
be unjust to disregard it,

(j) the acommodation needs of either of the spouses,

(k) the value to each of the spouses of any benefit (for example, a 
benefit under a pension scheme) which by reason of the decree 
of judicial separation concerned that spouse will forfeit the 
opportunity or possibility of acquiring,

https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0007.html#sec7
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0007.html#sec7
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0013.html#sec13
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0018.html#sec18
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0007.html#sec7
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0007.html#sec7
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0008.html#sec8
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0009.html#sec9
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0010.html#sec10
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0011.html#sec11
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0012.html#sec12
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0013.html#sec13
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0014.html#sec14
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0018.html#sec18
https://www.irishstatutebook.ie/1995/en/act/pub/0026/sec0025.html#sec25


(l) the rights of any person other than the spouses but including a 
person to whom either spouse is remarried.

(3) (a) The court shall not make an order under a provision referred to 
in subsection (1) for the support of a spouse if the spouse had 
deserted the other spouse before the institution of proceedings for 
the decree or, as the case may be, a decree, specified in that 
provision and had continued such desertion up to the time of the 
institution of such proceedings unless, having regard to all the 
circumstances of the case (including the conduct of the other 
spouse), the court is of opinion that it would be unjust not to make 
the order.

(b) A spouse who, with just cause, leaves and lives apart from the 
other spouse because of conduct on the part of that other spouse 
shall not be regarded for the purposes of paragraph (a) as having 
deserted that spouse.

(4) Without prejudice to the generality of subsection (1), in deciding 
whether to make an order referred to in that subsection in favour of a 
dependent member of the family concerned and in determining the provisions 
of such an order, the court shall, in particular, have regard to the following 
matters:

(a) the financial needs of the member,

(b) the income, earning capacity (if any), property and other financial 
resources of the member,

(c) any physical or mental disability of the member,

(d) any income or benefits to which the member is entitled by or under 
statute,

(e) the manner in which the member was being and in which the 
spouses concerned anticipated that the member would be 
educated or trained,

(f) the matters specified in paragraphs (a), (b) and (c) of subsection (2),

(g) the accommodation needs of the member.

(5) The court shall not make an order under a provision referred to 
in subsection (1) unless it would be in the interests of justice to do so.

(6) In this section “desertion” includes conduct on the part of one of the 
spouses concerned that results in the other spouse, with just cause, leaving 
and living apart from the first-mentioned spouse.




