
HEADS OF BILL 

Proposal to Amend:

• Section 20(3))  of the Family Law (Divorce) Act 1996 and 

• Section 16 of the Family Law Act 1995 

PURPOSE OF THE AMENDMENTS

Section 20  Of the Family Law (Divorce ) Act 1996 sets out  the factors that 
courts must consider when determining proper provision for spouses and 
dependent members of the family following a divorce. Section 20(3 ) of 
the 1996 Act requires the court to have regard to a separation agreement 
still in force. However, the 1996 Act does not require courts to consider 
arbitral   awards when making such determinations

 Section 16 of the Family Law Act 1995 sets out  the factors that courts 
must consider when determining proper provision for spouses and 
dependent members of the family following a divorce.  However, the 1995 
Act does not require courts to consider arbitral   awards when making such 
determinations

The purpose of this Bill is to amend Section 20 of the Family Law 
(Divorce) Act 1996 and Section 16 of the Family Law Act 1995  to ensure 
that courts are required to have regard not only to separation agreements 
but also to any arbitral  award  made by an arbitral tribunal under an 
arbitration agreement.

 These amendments are intended to give formal recognition to arbitral 
awards in family law proceedings, placing them on a similar footing to 
separation agreements.



PROPOSED AMENDMENTS

Head 1 Amendment of Section 20(3) of the Family Law (Divorce ) Act 1996

By inserting a new subsection 20( 3) (A) 

In deciding whether to make an order under a provision referred to in subsection 
(2) and in determining the provisions of such an order, the court shall have regard 
to the terms of any arbitral  award made by an arbitral tribunal under an arbitration 
agreement 

Head 2 Amendment of Section 16 of the Family Law Act 1995 by the insertion 
of a new sub section (7)

(7) In deciding whether to make an order under a provision referred to in 
subsection (2 ) and in determining the provision of such an order,  the court 
shall have regard to the terms of any arbitral award made by an arbitral tribunal 
under an arbitration  agreement 

EFFECT OF THE AMENDMENTS 

These amendments will require courts to take into account the terms of 
any relevant arbitral  award when making decisions under the Family Law 
(Divorce) Act 1996 and the Family Law Act 1995 . 

This will enhance the status of arbitration in family law proceedings and 
ensures that arbitration receives  due consideration in judicial proceedings 
and promotes the finality and enforceability of alternative dispute 
resolution processes in family law.

Introducing the possibility of arbitration in family law will give effect to the 
policy objectives to promote and encourage ADR contained in the Family 
Courts Act 2024, which is enacted but not yet commenced at time of writing. 
The Family Courts Act 2024 is due to be implemented in 2025 and introducing 
arbitration as another ADR tool for families, lawyers and the family courts 
would further promote the use of ADR in family law proceedings. The Family 
Courts Act also contains safeguards relating to the use of ADR which will apply 
to arbitration namely “unless resolution by such means would not be 
appropriate due to the nature of the proceedings or the risk of adversely 
affecting the safety of a party to the proceedings or a child to whom the 
proceedings relate;”
 






